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News-watch Submission to DCMS pursuant to request dated June 9t" 2022 by Ashleigh
Goodall Senior Policy Advisor

A. Editorial standards and impartiality questions for stakeholders
1. Preamble:

This is the News-watch reply to an invitation received from Ashleigh Goodall, Senior Policy
Advisor BBC and S4C Policy at the DCMS on June 9, 2022, to contribute answers to a range
of questions in connection with the BBC Mid-Term Review.

Also enclosed with the reply is a letter, forwarded to News-watch by lan Paisley MP from
Secretary of State Nadine Dorries (Appendix 1) dated July 18, 2022 in which she mentions
the invitation to News-watch to contribute to the BBC Mid-Term Review.

For reference, the organisation now known as News-watch was founded in 1999 and has
been continually operational to the present day. Its core goal is to analyse in the public
interest the output of public service broadcasters —and especially the BBC — to check that
they are delivering impartial news and in accordance with broadcasting law. Its main activity
is to provide reports compiled in accordance with the highest-quality academic
methodology. Over the years it has produced more than 50 such surveys and has also
contributed papers to various think-tanks, as well as advising a number of MPs and national
figures on impartiality-related issues in the broadcast environment.

A brief summary of the goals of News-watch can be found here: https://news-
watch.co.uk/about-us/. All the reports and selective associated correspondence with the
BBC can be found on the News-watch website.*

The BBC for its part has steadfastly refused to respond to the News-watch findings and has
often dismissed its methodology as ineffective and invalid, though never clarifying exactly
why.

The BBC has spent very significant amounts of money and devoted huge resources in recent
years, and notably since the appointment of Tim Davie as Director-General in September,
2020, towards attempting to communicate to the outside world that impartiality is the
BBC’s number one priority.

This document, compiled essentially — by contrast — through the efforts of a small team of
only three people over a relatively narrow timeframe aims to demonstrate that the BBC
promises of reform do not have sufficient ‘meat’ to generate significant change and at times
appear to be little more than window-dressing.

For brevity, News-watch has not included all the evidence it has assembled and assessed in
reaching its conclusions. If required in the progression of the Mid-Term Review process it
can do so.

1 https://news-watch.co.uk/
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2. To what extent do you think that the BBC governance changes as a result of the BBC’s
10-point plan have been effective? What would you expect to see, and to what extent has
the BBC achieved this?

i. BBC’s 10-point impartiality plan

An article on the BBC website dated October, 29 2021 (Appendix 2) summarised the 10-
point impartiality plan as follows?:

o “Thematic reviews” covering output in key areas of public debate to ensure a
breadth of voices and viewpoints are reflected, with the first to cover UK public
spending and taxation

e Increased responsibility for the BBC's Editorial Policy team, with reviews to content
by internal management to assess how much it meets the corporation's editorial
standards

e Asimple set of procedures for dealing with internal investigations

o “Clarifications” to how the BBC handles accelerated editorial complaints about
broadcast or published content

e Monitoring of such “impartiality metrics” as editorial complaints, staff training,
audience perception and demographic” data

e Making the BBC's editorial guidelines “more prominent and easy to use” for all BBC
staff

e Putting two experts with non-BBC experience on its Editorial Guidelines and
Standards Committee

o Extending the BBC's impartiality training to freelances and new joiners at all levels

e Adopting new measures to improve transparency both internally and externally

e Adopting a new editorial policy on whistleblowing policy

e Tasking managers with ensuring that audiences from all parts of the UK are
represented both on and off screen

The framing of the 10-point plan was triggered by the findings of the BBC-commissioned
Investigation by Lord Dyson into the BBC’s handling of the Martin Bashir interview with the
Princess of Wales in 1995. His excoriating findings were published in May 2021. In response,
the BBC Management Board commissioned one of its non-BBC members, Sir Nicholas
Serota, to write a review of BBC ‘editorial processes, governance and culture’ which was
published in October 2021. A key goal, according to the review, was to find out whether the
Corporation (p1):

‘... was able to deal with present and emerging challenges, as well as to learn from
the mistakes of the past. We have identified some significant changes that we believe
should be made in order to provide that assurance to the Board and to audiences’.?

2 https://www.bbc.co.uk/news/entertainment-arts-59088800
3 https://downloads.bbc.co.uk/aboutthebbc/reports/reports/the-serota-review.pdf
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ii. News-watch’s view of the 10-point plan

The 10-point plan is to be welcomed as a step in the right direction. News-watch, having
considered very carefully its content, together with the plans for its first ‘thematic review’ of
content related to taxation and public spending and associated assessment criteria and
objectives (published March 3, 2022) and the progress report on its impartiality plan (dated
July 1, 2022) has concluded it is too little too late. When the plan is scrutinised in detail, the
promises of change are not substantial enough to deliver real change, and in some respects
could be regarded as little more than window-dressing.

iii. Importance of impartiality compliance

The BBC’s problems with impartiality are serious and endemic despite BBC claims to the
contrary. The BBC itself, as well as Ofcom in its latest report on the BBC, “How Ofcom
Regulates the BBC” (“HORBBC”), recognises that attaining impartiality is a ‘challenge’.

Books have been written on BBC bias in the past five years, such as The Noble Liar, by
former BBC journalist Robin Aitken, or BBC: Brainwashing Britain? by David Sedgwick.
Further, the website Is the BBC Biased? — which deploys rigorous methodology in reaching
its conclusions about bias - along with News-watch reports and blogs stretching back 23
years, provide a huge volume of evidence confirming the scale of the bias problem.

Most recently the BBC Annual Report 2021/2022 (page 115) identifies as a principal risk that
the BBC fails to deliver impartial, trusted and accurate news which erodes trust in the BBC
and leads to audience dissatisfaction and loss. There is a further risk that the BBC editorial
processes and procedures are not followed correctly on individual stories or within teams.

iv. Achieving impartiality

In HORBBC at paragraph 2.20 Ofcom identifies that “achieving due impartiality continues to
be a complex challenge for the BBC”. This is recognised by the BBC in its 2022/2023 Annual
Plan in which it indicated that it plans to focus on “strengthening impartiality”.

Independently, there is also abundant recent audience research data — commissioned by the
BBC itself, Ofcom and the Reuters Institute for the Study of Journalism* — which shows that
trust in BBC impartiality has plummeted in recent years to only 55% of those surveyed, and
that in this respect, the Corporation is now one of the least-trusted public service
broadcasters in the world.

The BBC has never deigned to engage properly with such evidence and has even resorted
instead to ad hominem attacks and categorises research of the type assembled by News-
watch (and others) as simplistic ‘counting’ — without providing any evidence how it arrives
at such negative judgments or answering directly the charges made. An example of this
approach showing the stark negativity of statements from the BBC press office can be found
at https://isthebbcbiased.blogspot.com/2017/10/feathers-flying-and-ad-homs.html

4https://reutersinstitute.politics.ox.ac.uk/sites/default/files/2022-06/Digital News-Report 2022.pdf p.63
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To respond to outside criticism and to burnish its self-perceived credibility, the BBC has also
over the past few years established so-called ‘reality check’ units. However, their
methodology has never been publicly disclosed or debated. The Corporation claims they are
objective, but the units are staffed almost entirely by BBC personnel. Abundant research has
been assembled from those outside the BBC to show that such ‘reality-checking’ may
actually confirm BBC bias.> The BBC trumpets these operations as proof of its reliability and
accuracy. They most certainly are not; rather they are a self-validating echo-chamber.

In the News-watch submission to a DCMS public consultation about the Charter renewal process in
2015°, it was stated that the following points should be addressed by the BBC as a matter of
urgency:

e Because of the self-serving BBC definition of ‘due impartiality’, a failure to consider
impartiality issues properly

e Inflexible, over-complex rules and procedures relating to assessment of complaints

e Ablanket refusal to consider implementing external, properly-constituted longitudinal
research as the basis of understanding complaints about impartiality and fairness

e Consistent favouritism towards the opinions of BBC staff in its editorial assessment and
decision-making processes

e Shoddy and obstructive complaint responses and poor reporting of complaints

e Refusal to ensure the rigorous independence of reviews of editorial standards

e The formal sanctioning through ‘due’ impartiality of skewed coverage of numerous topics

e Misplaced and inappropriate reliance on opinion polls to determine quality of content

Although the 10-point plan very belatedly sets out to tackle these long-standing issues, what
is now proposed and being implemented is insufficient and allows the BBC enormous
leeway in how it judges its performance.

v. Impartiality Compliance

In summary, the key problems and omissions with current BBC strategy in this domain are:
a. Meaning of Impartiality — the issue of ‘due’ impartiality

The BBC follows a concept of ‘due’ impartiality as part of its Editorial Guidelines.

Section 3.19 Broadcasting Act 2003 provides that news in whatever form must be reported
with “due accuracy and presented with due impartiality”. In particular, due impartiality
must be preserved on matters of political or industrial controversy and matters relating to

current public policy. Ofcom has a statutory duty under Section 198 of the 2003 Act to
enforce compliance by the BBC with the duty of due impartiality.

5 https://isthebbcbiased.blogspot.com/search?q=reality+check
6 https://news-watch.co.uk/wp-content/uploads/2015/10/News-watch-submission-to-DCMS.pdf
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The Report from the Committee on the future of Broadcasting (Cmnd. 6753) in 1977
observed:

i That due impartiality requires the widest possible range of views and opinions to
be broadcast and broadcasters cannot allow one view to monopolise their
services.

ii. Broadcasters must take into account, not just of the whole range of views on an
issue, but also of the weight of opinion which holds these views.

The BBC Charter does not qualify the requirement for output to be impartial.

This is unacceptable, the BBC’'s working definition of “due” impartiality gives enormous
flexibility to the BBC and its staff to decide what is impartial.

The concept as now followed was evolved by the BBC in the wake of From Seesaw to Wagon
Wheel — Safeguarding Impartiality in the 21st Century, a report it commissioned in 2007
from John Bridcut an ‘independent’ producer relying on commissions from the BBC who
began his career in broadcasting at the BBC.

The report suggested that politics, society and culture have changed radically so that
opinion, which once could easily be measured in terms of simple alternatives (the seesaw)
has now developed a multiple range of competing perspectives (the wagon wheel). The BBC
argues that in this context, ‘due’ impartiality means that not all viewpoints can be
incorporated into programme coverage and that therefore editors and producers must have
wide discretion in what they do use.

In all the BBC statements about tackling bias which have followed the Dyson investigation,

none has sought to question whether ‘due’ impartiality gives the BBC too great a leeway in
determining issues of bias on its own terms. This has meant that the BBC has been allowed
to continue in its current understanding set out in the 10-point plan that the BBC currently
provides “trusted and impartial news”. This interpretation is the primary basis under which
numerous complaints as to bias and lack of impartiality have been rejected and decided on
the BBC’s own terms.

In HORBBC (para 1.21) Ofcom appears to accept the concept of “due” impartiality as the
established measure of impartiality in considering the extent of the BBC's obligation of
impartiality. However the Charter refers to impartiality not “due” impartiality. It is therefore
essential that the definition of impartiality is reviewed and correctly defined as part of the
Mid-Term Charter Review without the acceptance of the limitation accorded by the
qualification of “due”.

In reaching this conclusion, News-watch has taken into account all the answers it has
received from the Corporation over 23 years about allegations of bias and in the submission
of numerous complaints, some still active and under consideration. Appendix 3 provides a
range of examples and pronouncements by the BBC in recent years which demonstrate how
the ‘due’ impartiality concept is so unfairly — and ruthlessly deployed - in the BBC's favour.

vi. Impartiality Complaints
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This topic is dealt with more fully, together with recommendations for the future, in
subsequent sections of this response in the light of both BBC current practice and recent
Ofcom findings.

Basically, however, the Serota report saw no significant problems with the current BBC First
system, basing the conclusion on that there had been consultations with a number of
(undisclosed) ‘stakeholders’ who, it was said thought the current system worked well. The
10-point plan did not demure from this. Its suggesting expedited ways of handling urgent
complaints, but included no other recommendations for improving either the reporting of
complaints or dealing with complainants. This demonstrates considerable complacency on
the BBC's part.

Ofcom’s recent research on the complaints system - amazingly, the first exercise of its kind
ever conducted — found that most complainants are dissatisfied with how they are treated.
News-watch has found the current reporting of complaints insufficient, confusing and
severely lacking in detail.

Data from the BBC last three annual reports shows that only a tiny fraction of complaints
are considered by the Editorial Complaints Unit. The vast majority are rejected without the
outside world ever knowing why. Programmes such as Newswatch and Feedback, which
should be the vehicles for seriously discussing and providing education about bias issues,
are instead mostly platforms for BBC staff to propound their own (inevitably biased)
defences of output.’

The handling of complaints should be an important line of communication with the
audience, but instead it has become a conduit through which the BBC uses its self-serving
definition of ‘due’ impartiality to stonewall complainants.

vii. Monitoring Impartiality

The 10-point plan includes commitments for both internal and external impartiality reviews
of programmes. The first ‘independent’ thematic review — of coverage of public spending
and taxation issues — is already underway, with findings apparently due by the end of the
summer of 2022.

Elements of the criteria on which the BBC will analyse and reach conclusions in this area of
content have been published. It has been announced that internal assessment of
programmes will be of BBC1 Breakfast, Countryfile and morning news programmes in
Scotland, Wales and Northern Ireland has also started. The BBC states that these reviews
will cover ‘impartiality, freedom of expression, diversity of voices, accuracy, fairness and
trust’.

No results from this new approach have yet been published, so it is too early to judge how
effective the reports will be. However, News-watch makes the following observations:

The external review is being conducted by the economist Andrew Dilnot, the former chair of
the UK Statistics Office and presenter of the BBC Radio 4 series More or Less, and Michael

7 https://isthebbcbiased.blogspot.com/2016/10/classic-newswatch-interview-with-bbc.html
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Blastland, an author and broadcaster who presented More or Less with Sir Andrew, along
with a raft of other BBC programmes and who also trains ‘senior BBC and other journalists
to interpret data’.®

The BBC had the opportunity in commissioning these reviews to choose a very wide range of
experts. Yet, they have chosen two figures whose careers have embraced working for the
BBC, albeit not as staff. Mr Blastland is still actively involved in BBC training, and is
presumably paid for the work. Neither is therefore truly independent. Further, Sir Andrew
Dilnot was perceived during the EU Referendum to have been particularly tough on claims
made by the Vote Leave about claimed financial benefits of Brexit®. This is therefore a very
disappointing beginning to the allegedly ‘independent’ approach promised in the Serota
review. There are dozens of suitably-qualified national figures with no BBC connections who
could have been chosen instead.

The second observation relates to the methodology that is being deployed in both the
internal and external reviews. The BBC have outlined in connection with both strands of
review a range of ‘assessment criteria’ for content analysis. But News-watch notes that
what is promised stops well short of being a formal academic review process of the type
deployed by News-watch itself or academic researchers. The methodology is outlined on
the News-watch website and explained prominently in each survey.

As already noted, the BBC itself has dismissed such monitoring out of hand as ‘counting’ and
have refused to engage with the findings. But leading academics in the UK and round the
world who study bias issues are insistent that more rigorous quantitative and qualitative
methodology must be deployed. See for example the leading textbook Researching
Communications by D. Deacon first published in 1999 (See Appendix 4) and now in its third
edition.

By contrast to that approach, omissions in the methodology and deliverables suggest that
the BBC process will not be rigorous or independent enough to create genuine change.

News-watch also notes that BBC reaction to the Wilson Report into BBC coverage of the
European Union published in January 2005 stated:

Senior managers appear insufficiently self-critical about standards of impartiality.
They seem to take it as a given, with little serious thought as to how it applies in
practice. This attitude appears to have filtered through to producers, reporters and
presenters in the front line. There is no evidence of any systematic monitoring to
ensure that all shades of significant opinion are fairly represented and there is a
resistance to accepting external evidence. Leaving decisions to individual programme
editors means that if there is bias in the coverage overall, no-one in the BBC would
know about it.1°

8 https://wintoncentre.maths.cam.ac.uk/about/people/michael-blastland/.
% https://www.bbc.co.uk/news/uk-politics-eu-referendum-36104163
10 http://downloads.bbc.co.uk/bbctrust/assets/files/pdf/our work/govs/independentpanelreport.pdf p.4
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In response the BBC accepted that to redress this and other problems highlighted by Lord
Wilson, they would immediately introduce regular monitoring of output. Nothing about the
monitoring unit’s work was ever published or conveyed to the outside world.

Ten years later the then BBC Director General, Lord Hall and his senior news team confirmed
to the Commons European Scrutiny Committee — which was hearing evidence about
whether the forthcoming European Referendum would be handled impartially — that the
monitoring had been dropped at some point and claimed that the exercise had been

“expensive and time consuming”.?

They provided no further information and no evidence to support their conclusions.

In the intervening years the BBC maintained aggressively that their EU coverage was
balanced. But twice-yearly News-watch reports based on such systematic monitoring and
deploying rigorous academic methodology provided clear evidence to the contrary. The
BBC, however, refused point blank to engage with these findings, claiming on numerous
occasions — as already noted — that they were based, in effect, on a crude quantification
methodology and therefore were invalid.

News-watch provided abundant evidence to the contrary, but the BBC maintained that they
were achieving their self-monitored ‘due’ impartiality, though they have never explained
how they arrive at their judgments.

News-watch believes that a similar process is now taking place. The BBC maintain that their
10-point plan and the subsequent progress reports provides a clear approach towards
delivering impartial content, but it is not prepared to deploy verifiable and sufficiently
robust analytical methodology.

viii. Training

The precise content of the training package, which it has now been said in the 10-point plan
progress report has been delivered to 24,000 individuals, has not been publicly available.
However, News-watch notes that its title ‘Safeguarding Impartiality’ suggests its key
messages are rooted in the Bridcut report (See above).

As previously noted, Bridcut provided the BBC with an interpretation of impartiality which
has formed the bedrock of the Corporation’s approach to impartiality ever since. Put
bluntly, this self-serving and controversial interpretation allows the BBC to broadcast
material which is heavily skewed towards a particular position — either within single
programmes or through biases that build longitudinally. There has long been a parallel
disproportionate emphasis on ‘breadth of opinion’, which also allows the BBC considerable
fluidity in its coverage of key national issues and news themes. The BBC’s interpretation of
‘due impartiality’ rests on nebulous concepts, including: “that the impartiality must be
adequate and appropriate to the output, taking account of the subject and nature of the

11 http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/european-scrutiny-
committee/eu-scrutiny-follow-up/oral/23350.html
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content, the likely audience expectation and any signposting that may influence that
expectation.” The Bridcut Report itself was not clear enough on precisely what impartiality
entails, although audiences themselves appeared very clear.

The fundamental problem — now likely compounded by these training courses — is that the
BBC remains hostile towards attempts to ‘measure’ impartiality except on its own terms,
and rejects the notion that coverage can be assessed using metrics as a starting point.

ix. Independence

A key point of the BBC’s 10-point plan is the introduction to the BBC Editorial Standards
process, under the ‘governance’ heading, of two independent ‘experts’. As such, it is a step
in the right direction but their precise roles have not been defined. It is intended they will sit
on the Editorial Guidelines and Standards Committee (EGSC).

OnJuly 1, 2022 it was announced that the two experts will be 'seasoned editors’; Caroline
Daniel, a former Financial Times Assistant Editor, now a Partner at the Brunswick PR
company, and Michael Prescott, a former Sunday Times Political Editor who now works for
Hanover Communications. It clearly remains to be seen what impact they will have in
influencing impartiality. There is a limitation to what two people in a journalistic operation
of the size of the BBC can be expected to achieve, especially in the context of the omissions
and limitations in the areas of change already outlined in the sections above. Andrew Dilnot
and Michael Blastland cannot be regarded as truly independent. Until robust independent
outside views are incorporated at every level in the BBC editorial processes, including
dealing with complaints, substantial change will not be achieved. The appointment of just
two figures to the EGSC seems little more than a token gesture or window-dressing.

x. Editorial Values and Culture

The 10-point plan progress report of July 1, 2022 states that questions about impartiality
were included in the BBC staff survey ‘for the first time’. It is astonishing that this had never
been considered before by an organisation whose Charter requires impartiality, but the step
is to be welcomed if - as is claimed — it has stimulated clearer promotion of Editorial
Guidelines. It is disturbing, however, that 6% - more than 1,000 individuals - of those who
responded to the staff survey apparently did not understand why impartiality is important
to the organisation for which they work.

3. How transparent do you think the BBC Board has been in its reporting of adherence to
its own editorial standards, those set by Ofcom under the Broadcasting Code, and levels of
impartiality?

lan Hargreaves, member of the BBC Board of Management and Chair of the Editorial
Guidelines and Standards Committee declares in the BBC annual report for 2021-22 (pages
128-129) that considerable progress has been made in the implementation of the
impartiality action plan and asserts that the maintenance of highest editorial standards is
‘critical to the reputation of the BBC'. He adds:
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The EGSC’s work seeks to ensure the BBC maintains the trust of its audiences and
that its editorial practices continue to be gold standard.

He thus makes it clear that the BBC is entirely reliant on the plans analysed by News-watch
and believes that the Corporation is currently at ‘gold standard’ level. News-watch strongly
disagrees with this on the basis of the outline evidence set out by News-watch in this
submission. It testifies to a lack of transparency in the BBC’s approach to tackling bias
problems because it refuses to accept the scale of current failings and also to even
contemplate changes in the current definition of ‘due impartiality’ or to acknowledge that
the BBC First system of complaints handling is seriously inadequate.

Mr Hargreaves states in the context of complaints handling that ‘the vast majority of BBC
content complied with the standards set by the BBC Editorial Guidelines. He claims that
only two serious breaches of the Guidelines had happened in the previous year (one a hoax
interviewee and the other a conflict of interest). There were 41 others in the upheld or
‘partially upheld categories but does analyse these other than to note that ‘action was
taken’.

True transparency would have led to much more robust systems being explored and put
into place to root out existing bias and shortcomings. No mention at all is made about the
powers and possible impact of the appointment of independent advisors mentioned in the
10-point plan.

If the BBC were genuinely transparent about complaints handling, much more detail could
have been included in his annual report statement, such as the numbers of complaints
received which related to impartiality along the issues raised and how they had been
resolved or dealt with.

News-watch believes that Mr Hargreaves’ statement — the most up-to-date official word
from the BBC on this topic — is clear evidence that the main goal of the Corporation in this
domain is to say only the basic minimum. It engages in damage limitation rather than a full
and frank dialogue with its audiences.

4. How transparent do you think the BBC Board has been in its reporting of progress
against the ambitions in its 10 point plan following the Serota Review?

As outlined above there are serious limitations in what has been said about monitoring
criteria, the terms of independent input to the Editorial Standards and Guidelines
Committee, training, the definition of ‘due impartiality’ and complaints handling.

5. To what extent do you think Ofcom’s regulation of the BBC’s editorial standards and
impartiality responsibilities is effective? What would you want to see Ofcom do
differently?

10
10
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Ofcom became the channel of appeals for those dissatisfied with the BBC’s handling of
complaints in the Charter renewal of 2017. Prior to that, the DCMS had appointed Sir David
Clementi, as part of the renewal process, to review BBC complaints handling, and it was on
his recommendation that Ofcom was appointed. News-watch submitted evidence!? which
outlined failings of the complaints system as part of the review, many of which still apply.

Sir David believed that Ofcom would be ‘independent’ of the BBC in its consideration of
complaints and would thus redress inadequacies of the BBC First process. But this has
proved not to be the case. The full reasons for this, together with detailed
recommendations for change, are outlined in the next sections.

Two further points are relevant here. The first is Ofcom’s track record in the complaints
sphere. Since 2017, according to figures in Ofcom annual reports about the BBC, the BBC
has received 1,272,484 complaints, of which 2,168 were progressed to the BBC Executive
Complaints Unit and only 112 were upheld, though most of these were only ‘partially
upheld’. Subsequently 793 complainants showed their dissatisfaction by escalating their
concerns to Ofcom — but only six were deemed to warrant further investigation. These
figures are included in a graphic at Appendix 5.

Ofcom’s investigation of the BBC complaints system in HORBBC has demonstrated the huge
levels of dissatisfaction with the process.. Ofcom does not seem to have thought it
necessary to probe why so many complaints to it are being rejected and whether the
complainants are dissatisfied with how Ofcom are dealing with such appeals.

News-watch believes that the levels of appeals rejection provide stark evidence that
Ofcom’s handling of complaints is intrinsically flawed and has pointed this out repeatedly in
posting on the News-watch site.

Examples of the evidence of the failings are set out at Appendix 6.

One of the main problems in Ofcom complaints regulation of the BBC is that the Ofcom
Content Board is dominated by former BBC executives who had senior editorial roles. Ten of
the current members fall into this category. They claim to be independent, but their
collective track record in terms of board rulings suggests otherwise, as is evidenced in the
News-watch posts about their findings.

Maggie Carver (BFBS — user of BBC material)

Kevin Bakhurst (BBC and RTE)

Monisha Shah (BBC Worldwide)

Jonathan Baker (BBC World News Editor)

Maggie Cunningham (BBC Scotland)

Alison Marsden (BBC factual programmes)

Peter Horrocks (multiple BBC senior news executive roles)
Dekan Apajee (multiple BBC roles)

12 https://news-watch.co.uk/wp-content/uploads/2015/10/News-watch-submission-to-DCMS. pdf
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Kim Shillinglaw (controller BBC2 and 4)
Rachel Coldicutt (BBC new technology executive BBC)

B. Complaints questions for stakeholders

1. What are the strengths and weaknesses of the way in which the BBC’s adherence to
content standards is regulated through Ofcom’s approach to complaints about the BBC?

a. The BBC First complaints system

Since 2017, according to Ofcom'’s figures set out in the relevant annual reports, the BBC
recorded the receipt of 1,272,484 complaints, of which 2,168 (0.17%) were progressed to
the Editorial Complaints Unit (ECU). Only 112 of these were upheld or partly upheld by the
ECU and more than 2,000 were rejected.

Ofcom recognises in HORBBC that improvements are needed to the BBC First complaints
process. The system set out in the BBC Charter recognises that BBC First was designed to
provide audiences with “an effective and easy to use” complaints process so as to comply
with Article 56(3) of the Charter.

There is also a recognition of a lack of transparency in the BBC's response to editorial
complaints which is “critical” to maintain audience trust. Audience research by Ofcom
showed concern about lack of clarity in the complaints procedure and the time taken to
respond to complaints. Ofcom has suggested that the low number of complaints escalated
to Ofcom may demonstrate frustration as opposed to satisfaction with how the BBC has
dealt with audience concerns. (HORBBC 1.16-1.17).

News-watch’s view, based upon experience, is as follows;

i. The stage 1a complaint procedure to external “Audience Services” generally works in
filtering the numerous initial complaints. It is not to be expected given the large volume of
stage 1a complaints that the responses will be carefully thought out on an individual basis.

ii. The stage 1b complaint to a manager or member of an editorial team provides the next
level of complaint. Inevitably there are fewer complaints than at stage 1a, but it is not clear
from the BBC Complaints Framework what the benefit of stage 1b is beyond a second
opportunity for a complaint to be made and considered. News-watch’s experience is that
stage 1b adds little to stage 1a and that what is required is a reformed and effective stage 2
process.

iii. It is important to remember that other than to bring a subsequent complaint on a de
novo basis to Ofcom there is no appeals process from decisions by the Executive Complaints

Unit (“ECU”) which is the only body able to hear complaints at stage 2.

iv. In practice a stage 2 appeal to the ECU is the first and only opportunity for the merits of a
complaint to be fully considered. Until recently the outcome and number of stage 2

12
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complaints was not publicized. The BBC is now obliged to publish fortnightly information on
the number of editorial complaints and all upheld and resolved Stage 2 complaints.

v. In June 2020 Ofcom revised its Complaints Determinations to require the BBC to publish
its reasoning for stage 2 decisions it has “not upheld” and which meet certain criteria such
as public interest, profile of the programme, significance of the alleged breach etc. The BBC
has not published any “not upheld” decisions because it maintains (without disclosing
supporting evidence) that none meets the criteria. (HORBBC 4.20 -4.22).

This is highly unsatisfactory since the BBC is the only arbiter as to whether or not it is
complying. The BBC also maintains (HORBBC 4.23) that it has not published the reasoning
because that would require significant additional resource. Ofcom disagrees on the basis
that the reasoning is already known by virtue of the decision given to complainants.

vi. Ofcom’s recent requirement (HORBBC 4.24) requiring the BBC to publish “not upheld”
Stage 2 decisions which relate to due accuracy or due impartiality including during election
periods and referendum periods) or where more than 100 Stage 1a complaints have been
made could undoubtedly be an improvement, though it will depend how much new
information is actually provided.

vii. Ofcom accepts (HORBBC 4.25) that due impartiality remains a key area of concern for
audiences and stakeholders. News-watch’s reports, based on detailed monitoring of output,
combined with its extensive experience of the submission of complaints confirm this.

b. The BBC Complaints Framework (June 2020)

News-watch’s interest in the BBC Complaints Framework and Procedures is based upon
Section 2 “editorial complaints” and Section 3 “general complaints”.

An “editorial complaint” is defined as “one which suggests that a particular item broadcast
or published on the BBC’s services has fallen below the standards expressed in the BBC’s
Editorial Guidelines — standards such as observing due accuracy and impartiality”.

A “general complaint” is defined as inter alia complaints which are (expressly) not about a
particular item broadcast or published by the BBC or inter alia editorial complaints.
In both cases the same BBC First Stage 1a, 1b and 2 (to the ECU) complaints procedure

apply.

c. Complaints in respect of aggregate broadcasts

Currently, according to both the BBC and Ofcom there is no procedure available for
complaints about, for example, general lack of impartiality in aggregate broadcasts relating
to a pervading political stance. The Framework expressly limits complaints to a “single item
broadcast” only. This is a fundamental defect without any justification.

This has been used by the BBC against News-watch to reject complaints such as three
complaints in respect of coverage of departure from the EU (CAS-6206808, CAS-6373086,
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CAS-6548006) which are currently the subject of judicial review proceedings in the High
Court against Ofcom, and in which the BBC is an interested party (Claim No. CO-229-2022).

This is a significant failing and omission in the regulatory and complaints process. Ofcom
relies upon the alleged inability to complain in respect of aggregate broadcasts in its letter
dated March 23, 2022 which is the basis of the judicial review application (Appendix 7) and
its Summary Grounds of Resistance (Appendix 8).

This lacuna in the Complaints Framework should and can be corrected by a simple
amendment to the definition of editorial complaints.

d. The ECU and stage 2 complaints

The stage 2 complaints procedure and the ECU as arbiter of stage 2 complaints are unfit for
purpose for the following reasons;

i. Given that the stage 1a and 1b complaints process operate as a filter with 1000-word
limits on complaints at all stages including stage 2, the stage 2 consideration by the ECU is
the only part of the complaints procedure enabling other than a cursory consideration of
the merits of a complaint.

ii. The ECU stage 2 finding is nevertheless stated to be the BBC’s final response to the
complaint so that in practice it is the only body that will give other than a cursory
consideration to the editorial complaint and decide whether the BBC has complied with the
BBC's Editorial Guidelines.

iii. There is no appeal from the ECU other than a de novo complaint to Ofcom under the
Ofcom Broadcasting Code. It is unsatisfactory that as stated in the Complaints Framework;
“most complaints investigated under the Editorial Complaints Procedure are likely to fall
within Ofcom’s remit, but the decision about whether or not they do rests with Ofcom.”

iv. A significant failing with the ECU as final determinate of all complaints to the BBC is that
it is staffed entirely by BBC employees with currently no independent membership. As such
its decisions are not governed by the rules of natural justice in that the BBC is its own “judge
and jury” and in determining complaints is able to apply factors such as BBC commercial
interests. The ECU should be composed of a majority of lay members who are not BBC
employees.

v. In addition, in order to ensure public confidence in the complaints procedure as an
effective and workable procedure a right of appeal from the ECU to an ad hoc Tribunal with
independent lay members and chaired by a legally qualified chairman is required.

Precedents exist under the post-Leveson press regulation system including the independent
IPSO Press Complaints Committee (Appendix 9) which is currently chaired by an
independent barrister and by analogy with professional complaints tribunals such as the
GMC Medical Practice Tribunal.
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14



VANews-watch

vi. In (R V BBC (2019) EWHC 3331) (Appendix 10) the High Court (and the Court of Appeal in
refusing leave to appeal) held in an application somewhat surprisingly opposed by the BBC
since it was designed to assess the extent of the Court’s jurisdiction over the BBC's
complaints framework that the High Court had no jurisdiction to intervene in the BBC
complaints process and that control of the complaints process fell solely within Ofcom’s
jurisdiction.

e. The BBC Charter and Agreement

Ofcom recognises (HOR BBC 1.21) that preserving due impartiality is central to the BBC
delivering its mission and public service. This is because maintenance of audience trust
requires the BBC to be considered “duly impartial”. The BBC in its Annual Report for 2021-
2022 recognises its obligation to provide “impartial, accurate and trusted news content”
and that failure to deliver impartial, trusted, and accurate news erodes trust in the BBC and
leads to audience dissatisfaction and loss. This obligation is embodied in the BBC’s Editorial
Guidelines which set out editorial values and standards for the BBC.

The 10-point plan entitled “Impartiality and Editorial Standards” dated October 2021
recognises that “impartiality is at the heart of the BBC’'s mission and public purposes”. The
plan is described as the BBC’s “most significant push” to ensure its content is “fair, accurate
and impartial”.

The proposals if implemented effectively could lead to improvements in performance, for
example, with regard to training staff to be more aware of impartiality issues.

The plan (recommendation for: conducting editorial standard investigations) provides for a
“simple and proportionate procedures for internal investigation of editorial breaches of the
editorial guidelines and amendments of the Framework”, with provision for the Director
General as Editor-in-Chief to have the “ability to act quickly and effectively in the best
interests of the BBC, publishing any reasons for interventions”. The proposals fail to provide
for any independent participation in the Complaints Framework and result in the
undesirable strengthening of the role of the Director General. This generates a significant
conflict of interest because the Director General inevitably has the “best (commercial)
interests of the BBC” to the fore rather than holding paramount the interests of the
audience/licence fee payers (and thus complainants).

The intention to update the Complaints Framework to include a fast-track complaints
handling procedure and a process for self-initiated investigations into internal breaches is
desirable but unsatisfactory given the absence of independence within the Complaints
Framework. As set out above the existing Stage 2 procedure is unsatisfactory and does not
assist the BBC in maintaining impartiality and accuracy and audience satisfaction.

C. The Role of Ofcom and Ofcom’s approach to complaints
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According to its reporting of complaints appeals, 793 complainants were escalated over the
past three years by those dissatisfied with the BBC First process to Ofcom. Only six (0.7%)of
the total were deemed by Ofcom to warrant further investigation.

Ofcom (HOR BBC page 7) sets out proposals to amend the BBC First Complaints process
including a requirement that Ofcom is alerted by the BBC at an early stage about potential
serious editorial breaches across its content. Ofcom appears to accept the BBC 10-point plan
and steps to improve public confidence in the BBC’s approach to due impartiality.

Newswatch’s concern in relation to the Ofcom proposal is that although Ofcom undoubtedly
has a role in ensuring that the BBC complies with the Ofcom company Broadcasting Code in
its editorial decision making and assessing and responding to complaints under the BBC First
system, as well as setting strategic objectives to ensure that the BBC delivers its Mission and
Public Purposes, Ofcom is unsuited to play a role in the operation of the Complaints
Framework.

Under the Complaints Framework once the Stage 2 procedure is completed a complainant is
directed to Ofcom’s complaints procedure the BBC points out that complaints will be
considered by Ofcom in relation to the Ofcom Broadcasting Code. It indicates that Ofcom
will consider relevant complaints only if the Complaint is dissatisfied with the outcome of
the BBC process. It is therefore wrong as was suggested by Dame Melanie Dawes, Chief
Executive of Ofcom, in an interview on the Radio 4 Today programme on June 22, 2022, that
Ofcom acts as the “Court of Appeal” in respect of complaints (Appendix 11).

Given the inadequacies of the current Complaints Framework, and in particular Stage 2
complaints to the ECU it is essential that a further level of appeal from a stage 2
consideration is implemented. This is best dealt with by the creation of an independent
complaints appeal tribunal. If it is accepted that the Stage 1a and Stage 1b procedures are
largely concerned with filtering complaints and that the Stage 2 complaint to the ECU is the
only stage at which a complaint will be fully considered, it is essential whatever machinery is
introduced to determine Stage 2 complaints that there should be a further right of appeal to
an independent appeal tribunal who’s remit is to determine compliance with the Editorial
Guidelines on an objective basis.

It is to be welcomed that Ofcom recognises many of the inadequacies with the existing
complaints framework (HOR BBC paras 4.6 — 4.39). Newswatch’s proposal for independent
first instance and appeal tribunals as part of the Complaints Framework does not obviate
the role of Ofcom as regulator in supervising the enforcement of the BBC’s obligations of
impartiality and accuracy. However, the recommendations contained in (HOR BBC paras
4.17-4.33) do not go sufficiently far to provide for complaints determination so as to satisfy
public and audience confidence.

At (HOR BBC para 4.20) Ofcom indicates that the BBC First complaints system can only work
if Ofcom has confidence that the most serious complaints will be escalated to Ofcom if
complainants are unhappy with the BBC’s response. In practice Ofcom has shown that it is
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unsuited to handle complaints as part of an appeal process (See for example appendices 5
and 6).

D. Is Ofcom’s regulation of broadcasting standards through its complaints process for
other broadcasters more effective than its process for BBC complaints? If so, how/why,
and what do you think needs to be adopted?

Newswatch’s view is that the BBC has unique obligations of impartiality and accuracy. It is
governed by Charter and funded publicly therefore its complaints process should be
directed to ensure public confidence which requires independent enforcement of
complaints.

E. How effectively does the BBC Board handle high-profile complaints, for example (but
not limited to) its transparency of approach and through its new policy on expedited
editorial investigations?

Newswatch’s proposals for independent tribunals to determine complaints should not
obviate a parallel jurisdiction enabling Ofcom to consider in its role as regulator “the most
serious complaints”. However, this jurisdiction should not be exercised until after a
complainant has exercised its rights within the new system of complaints tribunals.

There is no reason why the BBC should not alert or provide early information to Ofcom as
regulator about potential serious editorial complaints (HOR BBC 2.26-2.30) but Ofcom in
considering them should generally first require the new complaints procedure to be
exercised by a complainant. This again demonstrates the unsuitability for Ofcom as a
regulator to have a role as part of the complaints procedure which should be left to the
independent complaints’ tribunals.

How effectively does the BBC Board and Ofcom report on their complaints processes and
decisions?

Please see above.

Are there any other improvements you would like to see in the transparency of the BBC
Board or Ofcom’s approach to complaints? Please provide your rationale.

As things stand, News-watch believes that complaints reporting by Ofcom and the BBC is
dealt with to minimise the workload involved and to protect broadcasters rather than to be
a conduit through which they engage with and openly marshal audience concerns.

This is exemplified by a recent ruling by Ofcom that it will not consider complaints unless
they refer to single programme items or those in a series; they now formally maintain that
complaints based on longer sections of output — for example, coverage on a range of news
programmes of a theme such as Brexit over a designated interval—is not allowed. News-
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watch is currently engaged in a High Court judicial challenge to this ruling. Our belief is that
it is an outrageous attempt to stifle public debate on a matter of huge national importance.

Longitudinal, systematic research is the only way of establishing of checking whether long-
term bias exists and Ofcom is resisting that it can ever be mounted by outside bodies
concerned about the quality of public service broadcasting.

News-watch wrote to Ofcom in January 2022 about apparent discrepancies in published
data about BBC complaints published by the BBC and Ofcom. The differences were noticed
through analysis of 100 fortnightly BBC complaints reports!® and the BBC Executive
Complaints Unit’s six monthly archived reports*4. The disparities in the various published
totals were put to Ofcom.

Four months later, in May 2022, Ofcom responded with a number of claims which they
suggested accounted for the differences:

e Ofcom only report complaints on content standards;

e They don’t look at online content or ‘issues outside Ofcom’s remit’ including the BBC
World Service and social media;

e They make a distinction between ‘cases’ and complaints’.

However, this did not fully clarify the problems highlighted by News-watch because the it
was not explained how, precisely, these differences, individually or in tandem, might
influence the various complaints reports, or where such data might be publicly available to
allow for exact checks to be made. Thus the fundamental problem remains: there is no
uniformity across the different strands of complaints reports reporting, and no clarity on
which specific elements are excluded or included. Three separate sets of figures are
regularly published which do not correlate and do not provide adequate explanation or
clarification as to why this might be. The outside world has thus no way of knowing what the
real picture is.

It would be relatively simple for Ofcom in conjunction with the BBC to provide detailed
information or tables that could be cross-referenced and properly checked, with clear
explanations of what consists of a ‘case’ or ‘complaint’ (showing figures for both) and
exactly what aspects of the BBC’s output are being complained about, thus indicating the
number falling outside Ofcom’s remit. As it stands, the system of reporting complaints is
disordered and difficult to fathom, with no way of assessing the various variables that
inform each of the reporting methodologies.

It is of urgent importance that the BBC and Ofcom arrive at a standardised complaints
reporting structure which contains much more detailed information, including the volumes
and topics of impartiality and accuracy concerns, and the detailed reason for rejection of
complaints. Assessment of impartiality is never a precise science but there should be much
more candour and debate about how decisions are reached.

13 https://www.bbc.co.uk/contact/complaint-service-reports
14 https://www.bbc.co.uk/contact/archived-ecu
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What more/different would you want to see from either the BBC Board or Ofcom in this
area?

Please see above.

What are the strengths and weaknesses of the way that the BBC and Ofcom resolve
Regulatory Complaints? These include complaints that the BBC has breached a
competition requirement or another relevant requirement which is not covered by a more
specific Ofcom enforcement procedure.

News-watch has no opinion on this as we are not involved in dealing with complaints in this
domain.

F. Summary of News-watch’s views

The BBC in the reports triggered by the Dyson Investigation and in the light of Tim Davie’s
repeated assertion that impartiality is the Corporation’s number one priority has put steps
in train which it claims will root out bias and ensure that the BBC restores and

maintains the highest possible standards of journalism and integrity.

In the week that this submission was being finalised, the Corporation appeared in the High
Court to announce that it had paid £200,000 in damages to Alexandra Pettifer (formerly
known as Tiggy Legge-Bourke and the former nanny to Princes William and Harry). In a
leading article about the settlement, The Times, opined that the BBC's conduct over the
years in the Princess Diana interview affair had been ‘appalling’ and ‘scandalous’, and
concluded?®:

“. .. Davie’s profuse apology is welcome, but it is not enough. The BBC has yet to come
clean about who was to blame for the cover-up of Bashir’s duplicity. If it is to regain the
moral authority that a public-service broadcaster should enjoy, it needs to do so now.”

News-watch agrees that in the Princess Diana affair and its aftermath, the BBC has still not
done enough to remedy its shortcomings in terms of journalistic conduct — and strongly
believes that the same applies to its plans to ensure impartiality. It knows and has
acknowledged it has a huge mountain to climb but is still blind to what is actually needed to
improve output to the necessary standards.

So what must now been done? This document outlines the core essentials. In summary they
are:

15 https://www.thetimes.co.uk/article/the-times-view-on-tiggy-legge-bourke-and-panorama-bbc-betrayal-
3g09c8z8z
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The steps in the 10-point plan and the subsequent progress report are on the right
lines but must be made clearer, tougher and more rigorous with regard to training
and internal procedures.

The BBC has accepted the principle that there should be independent input into its
internal processes. But to date they have conceded only four appointments in an
organisation of 19,000 staff governed by a central requirement to be independent.
That represents only a drop in the ocean. A significant number of independent
individuals must be made to stop confirmation bias. Their contributions must be
incorporated at every level of editorial decision-making and operations.

The concept of ‘due impartiality must be tightened so that it no longer provides what
is, in effect, a self-serving framework which allows every BBC decision-maker from
the Director-General downwards to interpret what is required to achieve balance on
the Corporation’s own terms. Much of BBC current output is seriously biased but the
BBC will not accept that it is because they deploy ‘due impartiality’ entirely in the
Corporation’s favour.

The BBC First complaints process is not fit for purpose and must be substantially
reformed and re-cast with genuine independence at its core. The changes required
can be introduced relatively simply using, for example, the Independent Press
Standards Organisation (“IPSO”) as a model.

A new complaints procedure should be subject to an effective timescale so that
complaints are not dragged out as is the case with current practice.

The decision to make Ofcom the conduit for appeals about complaints rulings by the
BBC has been a resounding failure. The fact that Ofcom has investigated only six of
the 793 complaints referred to it in the past three years is clear testimony of this.
Another illustration of failure is that six months after it launched an allegedly urgent
investigation of the Hanukah Oxford Street bus incident — in which a group of Jewish
youths were terrorised — Ofcom still has not issued a ruling. It seems more intent on
burying BBC problems rather than robustly investigating them.

The reality is that the new BBC Charter in 2017 did not establish a proper appeals
process. It must now be replaced with a genuinely independent complaints structure
with a new right of appeal to a fully independent tribunal which amounts to a
completely new stage 3 extension of the initial internal BBC process. The IPSO
Complaints Committee provides a model.
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$ Rt Hon Nadine Dorries MP
. 2 Secretary of State for Digital, Culture,
< Media and Sport

4th Floor

100 Parli S
Department for London SW1A 250
Dlgltal, CUIture, E: enquiries@dcms.gov.uk
Medla & Sport www.gov.uk/dcms
18 July 2022
Your Ref:
lan Paisley MP IPJ/43153/2022
House of Commons Our Ref:
London, SW1A O0AA MC2022/06820/AL

Dear lan,

Thank you for your correspondence of 4 April on behalf of your constituent, Mr David Keighley of News-
watch, about Ofcom’s handling of his complaint regarding the BBC’s reporting. | apologise for the delay
in responding to you.

The government established Ofcom as the BBC regulator to ensure the BBC is robustly held to account
as the nation's broadcaster, and as such, the government cannot interfere in Ofcom's decision-making
process. Our priority is to work with Ofcom to deliver an effective and proportionate regulatory
framework that effectively holds the BBC to account while maintaining its creative freedom and
operational independence.

The government is clear that the BBC has to provide high quality, distinctive content and services.
However, it is ultimately a matter for Ofcom as the independent regulator on how to enforce these
obligations through regulation. | should add that Ofcom considers a range of contextual factors when
considering complaints, including for example, the aim of the programme and the target audience.

Further information on Ofcom procedures can be found here: https://www.ofcom.org.uk/tv-radio-and-on-
demand/information-for-industry/guidance/procedures.

However, you may also be aware that we recently published the terms of reference for the BBC Mid-
Term Review, which can be found here: https://www.gov.uk/government/publications/bbc-charter-and-
framework-agreement/bbc-mid-term-review-terms-of-reference.

This includes an assessment of whether the governance and regulation of complaints made about the
BBC is working effectively. My officials have already contacted Mr Keighley to invite him to submit a
formal submission to the review on the issue of complaints.

Thank you again for writing to me on this important issue.

Yours sincerely,

A

Rt Hon Nadine Dorries MP
Secretary of State for Digital, Culture, Media and Sport
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BBC unveils 'significant' 10-point impartiality plan - BBC News 28/07/2022, 10:59

| Tim Davie said BBC staff must meet "the highest standards"

The BBC has announced changes to raise standards across the organisation
and challenge claims of bias.

It has published a 10-point plan focused on impartiality, whistleblowing and
editorial standards.

The plan includes regular reviews of content, increased transparency and a
new editorial whistleblowing policy.

The BBC faced criticism earlier this year over the "deceitful" way Martin
Bashir's 1995 interview with Princess Diana was obtained.

"The BBC's editorial values of impartiality, accuracy and trust are the
foundation of our relationship with audiences in the UK and around the
world," said director general Tim Davie.

"Our audiences deserve and expect programmes and content which earn their
trust every day and we must meet the highest standards and hold ourselves
accountable in everything we do.

"The changes we have announced not only ensure we learn the lessons from
the past but also protect these essential values for the future."

https://www.bbc.co.uk/news/entertainment-arts-59088800 Page 2 of 10
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BBC unveils 'significant' 10-point impartiality plan - BBC News 28/07/2022, 10:59

‘ The Dyson Report criticised how Bashir (right) obtained his interview with Princess Diana

The impartiality plan has been informed by a review into its editorial
processes, governance and culture that was commissioned by the BBC Board
in May.

It follows the publication in May of the Dyson Report, Lord Dyson's
independent investigation into the circumstances around the 1995 Panorama
interview with Diana, Princess of Wales.

The "key actions" from the BBC's impartiality plan include:

e "Thematic reviews" covering output in key areas of public debate to ensure
a breadth of voices and viewpoints are reflected, with the first to cover UK
public spending and taxation

¢ Increased responsibility for the BBC's Editorial Policy team, with reviews to
content by internal management to assess how much it meets the
corporation's editorial standards

e A simple set of procedures for dealing with internal investigations

e "Clarifications" to how the BBC handles accelerated editorial complaints
about broadcast or published content

e Monitoring of such "impartiality metrics" as editorial complaints, staff
training, audience perception and demographic data

e Making the BBC's editorial guidelines "more prominent and easy to use" for
all BBC staff

e Putting two experts with non-BBC experience on its Editorial Guidelines
and Standards Committee

e Extending the BBC's impartiality training to freelances and new joiners at
all levels

e Adopting new measures to improve transparency both internally and
externally

e Adopting a new editorial policy on whistleblowing policy

e Tasking managers with ensuring that audiences from all parts of the UK are
represented both on and off screen

Sir Nicholas Serota's review, published on Friday, found that "much has
changed" over the past 25 years but said there was "still potential for

https://www.bbc.co.uk/news/entertainment-arts-59088800 Page 3 of 10
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BBC unveils 'significant' 10-point impartiality plan - BBC News 28/07/2022, 10:59
significant improvement”.

The former Tate director said there was an opportunity for BBC leaders "to go
further and ensure that accuracy, impartiality, fairness and integrity are
embedded more deeply across the organisation.”

e

In what will be seen as a reference to Martin Bashir, the report says that the
risk of "a rogue journalist circumventing editorial controls" can never be
eliminated entirely.

Yet it says that the guidelines, culture, safeguards and governance put in place
since his Panorama interview mean "the risk of circumvention occurring and
going unchecked has been reduced significantly".

"Nevertheless, successful organisations learn from their mistakes."

Bashir has now left the BBC for the second time following his rehiring in 2016
as its religion editor.

"We need a BBC that is beyond reproach when it comes to impartiality,
standards, processes and transparency," said BBC chairman Richard Sharp.

"The Serota Review makes clear recommendations to the Board across all
these areas, which will be acted upon."

https://www.bbc.co.uk/news/entertainment-arts-59088800 Page 4 of 10

28



BBC unveils 'significant' 10-point impartiality plan - BBC News 28/07/2022, 10:59

Comedy 'should not be fenced'

Prior to the Serota Review's publication, Tim Davie took to the pages of the
Telegraph to warn against any watering-down of the BBC's comedy content.

"We need to ensure that genres such as comedy are not neutered by a desire
to play things safe," the director general wrote.

"We all know there are limits, and that a routine fuelled by gratuitous
unpleasantness is unfunny," he continued.

"But we should not be fenced into limited creative spaces where no one can
take any offence."

\ Jo Brand appears regularly on the BBC's TV and radio panel shows

Panel shows like BBC One's Have | Got News For You have faced criticism in
recent years for jokes that have been deemed by some to be beyond the pale.

In 2019 the BBC ruled that comedian Jo Brand "went beyond what was
appropriate" by making a controversial joke about throwing battery acid on a
Radio 4 comedy show.

The corporation said comedy "will always push boundaries" but said it
regretted any offence the edition of satirical show Heresy had caused.

https://www.bbc.co.uk/news/entertainment-arts-59088800 Page 5 of 10
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Earlier this year it said comedy was "one of the most subjective areas of
programming" while defending a quip Katherine Ryan made on All That
Glitters: Britain's Next Jewellery Star.

Follow us on Facebook, or on Twitter @BBCNewsEnts. /f you have a story
suggestion email entertainment.news@bbc.co.uk.

More on this story

. Police take no action over Diana interview

15 September 2021

No evidence Bashir rehired as cover-up -
report

14 June 2021

. BBC to review editorial policies and
Bashir hiring

=8 24 May 2021

BBC criticised over 'deceitful' Diana
interview

20 May 2021

BBC issues staff with new social media
guidance

29 October 2020

https://www.bbc.co.uk/news/entertainment-arts-59088800 Page 6 of 10
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Appendix 3

Extract from News-watch winter survey 2013 p15:
https://news-watch.co.uk/wp-content/uploads/2015/03/News-watch-Winter-2013-

Survey.pdf

Whose voices do we hear? Who is allowed to speak and for how long? The granting of
access to the news is widely recognised in the secondary literature as an indicator of
both the perceived news value and credibility of sources.!

The BBC clearly disagrees. They are at pains to stress that ‘due impartiality’ has nothing to do
with the fair allocation of time to opposing sides within the EU debate. Jamie Angus, editor
of Today, writing to Conservative MP Philip Hollobone, Labour MP Kate Hoey, and Lord
Pearson of Rannoch in January 2014 said:

Our obligation is to ‘due impartiality’ which means we weigh our coverage according to
a variety of factors. With the exception of election pending periods we do not do so
through calculating the proportion of time, or even the number of words, devoted to
one particular point of view.

However, on the occasions on which the BBC and BBC Trust have commissioned reviews into
the Corporation’s output, academics regularly use exactly these metrics to investigate and
analyse coverage patterns. Examples include the Communications Research Centre at
Loughborough University, who assessed the BBC’'s Middle East coverage in April 2006 and
focused on ‘talk time’ and ‘actors’ within news reports, and the Cardiff School of Journalism,
Media and Cultural Studies, who offered speaker proportions and word count analyses in
both their Four Nations Impartiality Review (2008) and in their BBC Breadth of Opinion
Review, published in July 2013.

The comments from the Today editor are also telling in that they note that arrangements are
different during ‘election pending periods’ — this obviously begs the question as to why, in
terms of Newswatch’s data, there are such huge discrepancies between election and non-
election periods, particularly in terms of eurosceptic and withdrawalist speakers. If the
‘variety of factors’ used by programme editors to weigh its coverage in non-election periods
are reliable, why then, when impartiality measures are put in place, do these speaker
proportions alter so drastically?4l

Extract from a letter by Philip Hollobone to BBC Editorial Complaints Unit in 2013 asking for
clarification about how a BBC ruling that 18-1 margin of pro-EU speakers to one Eurosceptic
(following the David Cameron Bloomberg speech in 2013) could possibly constitute ‘due
impartiality’ in the coverage of an issue of national importance (p4):

We are fully aware that the EU debate is intricate with lots of different complex opinions.
Emphatically, it is not binary. However, the central issue is that the January 23 programme

1 Downey, J. et al, 2006. The BBC's reporting of the Israeli-Palestinian conflict, for the BBC Board of Governors, March.
Loughborough : Communications Research Centre, Loughborough University
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explored only the nuances of one side of the debate — that which ultimately wishes to see
Britain remain a part of the EU.

The Adviser quotes the BBC guideline 4.4.2 that: ‘Impartiality does not necessarily require the
range of perspectives or opinions to be covered in equal proportions either across our output
as a whole, or within a single programme.’ It seems to us that this illustrates graphically that
the BBC’s Editorial Guidelines can be used to justify virtually any permutation of guests, so
long as ‘a wide range of significant views and perspectives are given due weight and
prominence’. In this particular case, the guidelines have been used to rationalise — on a day
when the in/out referendum was announced — 18 speakers in favour of Britain remaining
within the EU, against just one speaker who wished to see Britain leave. Can you tell us how,
under the current system, an argument could ever be won concerning the under-
representation of a particular viewpoint on a major matter? (News-watch italics)

Response by News-watch to the European Scrutiny Committee following evidence given to
it by Lord Hall, James Harding and David Jordan. November 2015

Introduction

On 20 October 2015, the European Scrutiny Committee took oral evidence from three
senior BBC representatives: Lord Hall of Birkenhead, Director General and Editor in Chief;
James Harding, Director of News and Current Affairs; and David Jordan, Director of Editorial
Policy and Standards. During their submissions, Messrs Harding and Jordan made a number
of comments about the Corporation’s approach to monitoring as a measure of impartiality.
In this connection, News-watch was mentioned directly and two questions referred to its
work. This document is News-watch’s response to the answers given.

News-watch and Monitoring
The session minutes show fundamental misunderstandings and apparent ignorance about the
nature of News-watch’s research and, in parallel, an underplaying of the value of monitoring
as an established academic process through which insight can be gained into issues of balance
and impartiality. Mr Harding, in a response to a question by the Chair concerning News-
watch’s logging system, said:

It is very easy to get fixated on a particular programme or a particular piece of output. |
think everyone here will recognise that balance and impartiality is not just a matter of
numbers or minuteage. We need to keep track of those things, and we try to keep
oversight of them, but it is actually about trying to make sure that, overall, we monitor
not just the volume of what we do, but the nature of what we do.

This was a misrepresentation of the News-watch methodology. The surveys are based partly
on quantitative statistical analyses, but not in isolation. Also included is very detailed
qualitative textual analysis. This combination is the basis of established academic theory on
media analysis?. The News-watch surveys investigate a multitude of interlocking aspects to
get to the heart of the complexities of impartiality: theme, approach and structure; the

2 For example, as outlined in Deacon et al, Researching Communications, London, Arnold, 1999.
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prominence of EU themes within programmes and across ranges of programmes; relative
airtime proportions compared to other dominant news stories; bias by omission; balance in
the volumes of speaker appearances; interview tone and numbers of interruptions; the parity
of treatment of interviewees; comparisons between the BBC, other broadcasters and the
print media; and longitudinal analyses of how EU coverage and interviewee appearances have
changed over time. The extensive and detailed News-watch database facilitates investigation
of specific claims made by the BBC concerning supposed ‘improvements’ in their EU coverage,
and to highlight particular programmes and reports in which it appears impartiality has been
compromised.

In response, the BBC has never provided any concrete or measurable evidence to contradict
the News-watch findings. Neither Mr Harding nor Mr Jordan did so in their responses to the
ESC questions.

To reduce these complex components solely to ‘numbers and minuteage’ suggests an
ignorance of the nature of the research produced by News-watch over the last sixteen years.

The Post-Wilson Promises
In his 2005 report for the BBC Governors, Lord Wilson of Dinton noted as one of the main
findings:
There is no evidence of any systematic monitoring to ensure that all shades of significant
opinion are fairly represented and there is a resistance to accepting external evidence.
Leaving decisions to individual programme editors means that if there is bias in the
coverage overall, no-one in the BBC would know about it.
In their formal response, the BBC Management promised to ‘implement a more robust system
of monitoring’ and to adopt regular qualitative and quantitative assessments of output.
Similar guarantees were given in the wake of other Impartiality Reviews in 2006, 2007 and
2008.
David Jordan — responding to a question from the Chair on whether the BBC would provide a
monitoring service during the forthcoming EU referendum — confirmed that the Wilson
promise had been jettisoned. He asserted:

We gave up the monitoring that the Chairman is talking about at the time because we
found it to be actually very unhelpful — not helpful at all — in defining whether we
were impartial. In the context of other appearances and elections, we have discovered
the same thing. For example, if you are covering an election, how do you define
somebody who is of a particular party, but is actually opposing something that party is
doing at the time that they are appearing on the radio? Are they in, as it were, that
party’s column, or are they in another column that tells you what they were doing? It
becomes very, very confusing, and it does not necessarily sum up the nuances and
differences that exist in election campaigns, in our experience. That was the reason why
we gave it up. It was also very expensive and time consuming . ..

These claims are not justified. The News-watch surveys, and academic media analysis in
general, demonstrate that with a well-devised coding frame, it is very simple to account for
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the ‘nuances’ like the one he provides as an example3. His response shows a surprisingly poor
understanding of monitoring processes. Attaining impartiality is by definition complex. The
insights provided by properly conducted monitoring make it less so.

Mr Jordan’s second point, that monitoring is ‘expensive and time-consuming’ does not hold
water. The matter of impartiality is central to the BBC’s Charter and Public Purposes
obligations. The Corporation has an annual licence-fee income of £3.7 billion. Extensive
monitoring of the type conducted by News-watch could be mounted for less than £1m a year.

The Value of Monitoring and the BBC Impartiality Reviews
In the extract previously quoted, David Jordan contended that the BBC had found monitoring
‘actually very unhelpful — not helpful at all — in defining whether we were impartial.’

This appears to be at odds with the perception of the BBC Trust, and the BBC Governors
before them. All Impartiality Reviews over the past decade (the most recent in 2014) have
included monitoring research commissioned from university departments*. The same applies
also to a new review currently underway, into the use of statistics in news coverage. Such
work has clearly been regarded as a bedrock principle of the measurement of impartiality. If
monitoring is unhelpful, why has it been an integral part of surveys undertaken by the body
charged with the ultimate guardianship of the BBC's standards?

Another contradiction is that in their formal responses to previous Impartiality Reviews, the
BBC Trust has used the research findings to make strong claims about their impartiality. Again,
if monitoring is ‘unhelpful’, how can it verify that their output meets Charter requirements?

In point of fact, investigation of the Impartiality Reviews throws up a different and more
serious problem about the overall BBC approach to content review. The findings of the
specially commissioned academic research surveys have been misrepresented and misused
on occasions variously by the panel chairmen, the BBC Trust and the News Department. After
the Four Nations Review, for example, the Trustees declared that the monitoring by Cardiff
University had found no evidence of political bias, but a section of the published survey data
indicated the very opposite °.

News-watch is in the process of investigating this whole area more thoroughly. A sample of
some of the initial findings is included in the Appendices, and indicates that the Impartiality
Reviews as a whole deploy flawed methodology. This is because they mix the findings of the
academic surveys with opinion and measurement from other subjective sources (for example
BBC staff) to arrive at overall conclusions on impartiality.

Despite this, the fact remains that monitoring is the only technique of examining in a
measured, scientific way, whether coverage is balanced and impartial. Without a rigorous
monitoring framework, any assessment of news content is impressionistic, that is, based on

3 Asiis evidenced in, for example, the recent (2013) monitoring work into BBC rural affairs coverage commissioned from Loughborough

Univerity by the BBC Trustees.

4 The full list is on the BBC Trustees’ website under the heading of ‘Impartiality’ at:
http://www.bbc.co.uk/bbctrust/our work/editorial standards/impartiality.html

5 The review of the Four UK Nations, 2008. And BBC coverage of Rural Areas in the UK (p.1). These problems are detailed in Appendix II.
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the personal experience of those giving evidence to the inquiry panels, or solely upon the
editorial judgement of the BBC staff themselves. One of the core reasons why academic field
survey methodology has been developed is to avoid such institutional/observer bias.

Editorial Independence

In his evidence to the Committee, James Harding also set out his firm opposition to any future
formal system of monitoring. He echoed David Jordan’s claim by saying that it would be
‘actively unhelpful’, and also introduced another anti-monitoring factor: that it would
threaten ‘editorial independence’. In that connection, he again claimed that monitoring was
unreliable because it was based (by implication, solely) on quantitative assessment. He
declared:

| do think that it is really important — | am sorry if | sound as though | am bashing on
about this — that editorial independence means that you have to be able to make a
judgment. You have to be able to follow where the argument is going and where the
news is going. | do not think that requiring our coverage to deliver on certain percentage
points or certain numbers of minuteage is actually healthy or that it makes possible the
most informative news coverage that we can do.

But the crucial point here is that monitoring and logging ought not to be a process that
restricts or shapes news on a day-to-day basis, or an intervention that limits the choice of
guests being interviewed or topics being reported. Operated correctly, media monitoring is
simply a system of checks and balances — multi-layered assessment (rather than a rulebook)
that can provide insight into whether the thousands of various tiny editorial judgements made
on a day-to-day basis by news staff and can combine in some way to skew the treatment of
an issue. There is no reason why it should interfere operationally with the BBC’s production
processes any more than the internal structures already in place. Those on a moving train
have a restricted view, and this often leads — as Wilson flagged — to an institutional mindset.
Properly-conducted monitoring solves the problem. Far from threatening ‘editorial freedom’,
it would produce verifiable evidence that issues have been addressed fairly, given due weight
and prominence, and that all perspectives on a particular issue have been treated equitably.

The major difference would be that the processes outlined by Mr Jordan and Mr Harding are
internal, opaque and unrecorded; those involved in monitoring are transparent and verifiable
from the outside. David Jordan explained that the process of stewarding impartiality had
essentially been taken ‘in-house’ by the BBC:

We thought that by allowing editors essentially to be responsible for impartiality in their
output and having an overall view — which we have through a series of meetings and
discussions that take place in the BBC — we would be better able to make sure that we
achieved impartiality, rather than through simple numbers.

Yet in the research produced by News-watch and the university departments commissioned
by the Trustees, these ‘simple numbers’ have often provided a crucial insight into problems
in the BBC’s coverage, which would never have been exposed without the operation of a
detailed monitoring framework. For example, the ‘meetings and discussions’ mentioned by
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Mr Jordan could not possibly have revealed that of the 5050 speakers who contributed to
Radio 4’s Today programme on EU matters in News-watch surveys between 2002 and 2015,
only six offered a left-wing argument for withdrawal, or that in the period of the 2015 general
election, of the 25 speakers who spoke about the in/out referendum in Today’s dedicated
business coverage over a one-month interval, not a single guest offered an argument in
support of the ‘out’ perspective.

In fact, the BBC’s reliance on ‘editorial judgement’ has led directly to the inequalities
contained within these examples. Without regular monitoring or a comprehensive system of
checking programme content involving both ‘metrics’ and qualitative assessment, similar
examples will inevitably recur.

Conclusion

The answers given to the Committee by Messrs Jordan and Harding revealed that the internal
impartiality review process is now operated by BBC News on broadly the same principles that
Lord Wilson of Dinton’s report specifically warned against. It is astonishing that internal
monitoring has been dropped without any public consultation or announcement, while at the
same time the Trustees continue to view the same monitoring methodologies as central to
their content reviews.

News-watch letter of appeal to Ofcom following the rejection of a complaint about the BBC
Radio 4 series Brexit: A Love Story? (broadcast in 2018). The appeal was turned down by
Ofcom without further investigation by Ofcom on the principal ground that it met ‘due’
impartiality requirements. The BBC ECU rejection of the complaint illustrates in detail how
it deploys ‘due’ impartiality in its favour.

The full details of the alleged breach of broadcasting impartiality are presented in the News-
watch report about the series, which was submitted to the BBC in an initial complaint letter.

The BBC, in its four responses about the series via the BBC Chairman’s office and the
Executive Complaints Unit, has not addressed properly the issues raised by the report.

In summary, Brexit: A Love Story? did not conform to the requirements of impartiality or
‘due impartiality’ laid down in the BBC Charter, the BBC Public Purposes, the BBC Editorial
Guidelines or the Ofcom Broadcasting Code.

The series was broadcast in World at One, a flagship Radio 4 news programme, between
March and September 2018, at a time of major national debate about the EU-UK
relationship. The series was launched as part of a special day of programming, entitled,
‘Britain at the Crossroads’ with the aim (stated in a Corporation press release) to, ‘go
beyond the detail of the negotiations, and the drama of Westminster politics, to explore
Britain’s future role and place in the world — and that of our European neighbours. . . a year
before Britain is due to leave the European Union we want to consider what this moment
might mean in the broadest terms.’
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In such a framework, it was a requirement on the makers, and would have been expected
by listeners, that the Eurosceptic perspective would be adequately represented by a range
and depth of opinion and fairly set out. It was not. The series was deliberately set up and
edited — especially in the selection of contributors who were specially interviewed — to give
more prominence to pro-EU strands of opinion.

It is not contended that the requirement was to carry a binary (‘pro’/’anti’) fixed quota of
opinion. The analysis is multi-layered and based on both quantitative and qualitative criteria
which are explained and outlined in detail (p.62 of the report) and are essential components
in academic practice throughout the world in the study and assessment of the media.

The complaint is that in a hard news setting, there should have been, over the series as a
whole, a balanced inclusion — judged on a wide variety of criteria — of the main polarities
and spectrum of opinion in the EU/EEC-related debate.

Listeners were told in BBC publicity material, and then reinforced in on-air introductions
within World at One, that the series was about the ‘twists and turns’ in the 45-year EU-UK
relationship. What was delivered was a selective body of edited material (none of which was
transmitted live and was therefore very carefully selected) which was weighted
disproportionately towards a pro-EU perspective.

This occurred, it can be deduced, largely because the majority of specially-recorded,
contemporary contributions (as opposed to archive recordings) came from figures who were
sympathetic to the EU, and also because, as the News-watch report outlines in detail, the
editorial commentary was unduly negative towards the Eurosceptic position. It is important
to appreciate that all the contributors — and the broadcast form of what they said — was
determined by the programme production team. Lord Armstrong was ‘there’ in the
programme sense, but so were dozens of other senior figures who were not selected to take
part who might have expressed different views. They assembled a ‘cast’ and script which
was highly slanted towards pro-EU perspectives.

The transcripts and News-watch analysis also demonstrate that throughout the series, and
especially, for example, in the episodes about the role of the press in fomenting Eurosceptic
opinion, and the handling of Mad Cow Disease, the perspectives of those who were against
the EU/EEC were negatively misrepresented.

BBC RESPONSE

Richard Hutt, the ECU complaints director, argued in his two letters about the complaint
that the series met requirements of due impartiality because it was clearly stated within
each episode of the programme that it was a ‘discrete programme strand’ which was not an
overview of the UK-EU relationship, but a deliberately selective series of snapshots and
sideways views with those ‘who were there’.

He claimed, echoing the note from the programme production team sent to Lord Pearson by
the BBC Chairman, that although pro-EU opinion was prominent, the reason was that ‘those
who were there’ were predominantly government and civil service figures, and that,
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therefore, such contributors were more likely to be pro-EU. However, he argued that this
was not necessarily a key factor because much of the content of contributions of all kinds
was ‘nuanced’ and could not be categorised in ‘pro’/’anti’ terms.

He further argued that Eurosceptic opinion was nevertheless adequately represented
throughout the series, and that the quality of the selected clips from Eurosceptic
contributors was of sufficiently high and of a properly representative quality and breadth to
meet ‘due impartiality’ requirements. He instanced a handful of such contributions which,
he claimed, substantiated this viewpoint and, crucially in his view, were ‘fairly set out’.

A major part of Mr Hutt’s attempted rebuttal of the News-watch report was that it did not
provide evidence of a lack of ‘due impartiality’ because its analysis of the series was through
‘counting’ or ‘quantification’. He maintained this was not in this instance a valid way of
assessing impartiality, especially in the context of this series, because ‘impartiality is
resistant to simple quantification’. Mr Hutt also discounted the importance or relevance of
academic analysis by the media departments at Loughborough and Cardiff Universities,
including that the ‘talk time’ awarded to particular speakers is a long-established indicator
of media bias. News-watch pointed out to Mr Hutt that Cardiff have written:

“Without some form of measurement, the absence or presence of impartiality
becomes entirely subjective — simply a question of news judgement about a particular
event or topic without any systematic means of verification.”

Mr Hutt, however, simply stated that the academics were ‘entitled to their view of how
impartiality may or that it may be objectively measured,” but failed to engage with the
substance of the argument itself.

Mr Hutt added that, as already noted, the views expressed by contributors were ‘nuanced’
and not binary or even capable of objective classification. He claimed that much of what
they said was background or detail related to events.

He contended that ‘counting’ was further not appropriate because short contributions could
be more effective than longer ones. He selected a number of examples from figures such as
Tony Benn and Enoch Powell in the early episodes which he believed illustrated this point.

Mr Hutt is simply wrong to dismiss so sweepingly ‘quantification’ and the metrics deployed
by News-watch. The News-watch methodology is based on a framework outlined by
Loughborough University’s Department of Social Sciences, first published in 1999, and
similar approaches have been used regularly by academics to investigate coverage of
particular news themes and significant political events in the period since. The News-watch
methodology (p.62 of the report) explains why ‘counting’ is, in fact, an essential component
in the consideration of impartiality — and, indeed, in almost all academic assessment of
social sciences themes — but also how it is part of robust and transparent analytical
techniques which together form the only way of building an overall picture of the material
under examination. facilitate
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Turning to the detail of the News-watch report, quantification was an essential component
in demonstrating that there was an imbalance in comment between those who supported
the EU and Eurosceptic opinion. Remarks which were not ‘pro-EU’ or ‘Eurosceptic’ were
classed as ‘neutral’. Thus News-watch did not work to a simple binary system of
classification as Mr Hutt implies. The classifications and deductions flowing from them were
based on what was actually said, the total number of words was simply one aspect. For
example, remarks from Margaret Thatcher were placed in different categories as the series
progressed, and Charles Powell — who appeared three times — was twice categorised as
‘neutral’ and once as ‘pro-EU’, reflecting the content of each contribution. Not everything
said by contributors classed as either ‘pro-EU’ or ‘anti-EU’ was from a partisan political
perspective, but, they did individually say enough in favour of one argument or the other to
be coded as such. The comments, and the strength and weighting in favour of pro-EU
opinion, are detailed in full in Parts 2-4 of the report.

The clear evidence presented by News-watch is that in key respects there was a strong pro-
EU component which was dominant across the series as a whole.

Mr Hutt’s approach boils down to that if not every word is biased, a contribution cannot be
categorised. If Mr Hutt’s argument is accepted it means that almost all attempts to detect
bias are doomed to failure, and gives broadcasters — and regulators — almost complete
discretion in deciding what is acceptable.

Mr Hutt claims that, by contrast, his analysis does demonstrate that ‘due impartiality’ was
achieved. But his arguments are actually based on narrow, selective assumptions and
atypical examples. He claims, for example, that Mr Mardell’s commentary was balanced and
challenged Lord Armstrong and Edward’s Heath’s approach to the question of sovereignty.
But his replies do not deal with the vast majority of the observations about Mr Mardell
made in Part 4 of the News-watch report showing the extent of his selectivity.

Another central point made by Mr Hutt that the series was ‘a discrete programme’ strand,
wholly separate from World at One, and that its context would have been ‘clear to
listeners’. There is clear evidence to the contrary. Brexit: A Love Story? was integral to each
edition of World at One in which it featured. It accounted for approximately half the
programme’s available airtime on each day it aired and was trailed in all but one of World at
One’s introductory sequences; presenter Martha Kearney indicated ownership, ‘We’ll be
launching a new 12-part series’; on a number occasions, presenters and correspondents on
the main programme cross-referenced material in Brexit: A Love Story? and used it as a
springboard to discuss contemporary news events; presenters spoke over Mark Mardell’s
introductory music, blurring any divide between the two supposedly ‘distinct’ programmes;
on 22 June 2018, both Brexit: A Love Story and World at One were presented by Mark
Mardell; audiences were invited to comment on Brexit: A Love Story via World at One’s
email address or Twitter hashtag; and the series still features as the most prominent link on
the World at One website. Conversely, nothing was said on air to inform audiences that
Brexit: A Love Story? was somehow operating in isolation to World at One.
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It is questionable whether, taking these factors into account, listeners would have
recognised that Brexit: A Love Story? was operating under less stringent requirements on
‘due impartiality’ and ‘due weight’.

In his defence of the BBC’s position, Mr Hutt referenced Brexit: A Love Story’s own, self-
defined remit, and said that its aim was to feature contributions from ‘those who were
there’, but there was no further explanation for listeners about the implications this might
have for balance. If the producers had identified in advance of transmission that their
approach had led to a programme in which the overall tenor of specially-recorded
contributions was pro-EU, the programme presenters did not tell the audience. They simply
claimed that it was about the 45-year history of the UK-EU relationship.

News-watch would contest that, at a time of political controversy and debate on the future
and shape of Brexit, audiences would have reasonably expected, in accordance with
Ofcom’s impartiality rules that ‘an appropriately wide range of significant views’ were being
included and apportioned ‘due weight’. While we appreciate that the BBC is routinely
resistant to any sort of quantitative analysis of its content, it is difficult to see how ‘due
weight’ might otherwise be measured.

Overall, Mr Hutt does not explain satisfactorily how the BBC did calibrate ‘due impartiality’
in relation to the series. A fundamental reason for this is that his analysis is conducted on a
limited basis, and through misrepresentation of the News-watch analysis, rather than
thorough consideration of the series and the News-watch report as a whole.
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Appendix 4

Researching Communications by D. Deacon first published in 1999 and now in its third
edition

“The great advantage of content analysis is that it is methodical. It stipulates that all
material within a chosen sample must be submitted to the same set of categories, which
have been explicitly identified. To this extent it ensures a reasonable degree of reliability in
the establishment of a pattern of media representation. It also provides a guard against
temptations inherent in less rigorous approaches of selecting items that seem to fit the case
you may want to prove. . .. If you are dealing with media content across a longitudinal time-
frame, you need a systematic procedure for establishing both what is relatively constant
and what might change across the frame. Otherwise, what basis will you have for using
words like ‘often’, ‘many’, ‘recurrent’, or ‘seldom’, ‘few’ and ‘isolated, when you are
discussing your sample content? What sampling procedure could you refer to that would
give your use of these evaluative words any real credibility? How, for example, could you
establish that there has been a definite trend in representing certain social groups in certain
ways, or maintaining a silence about them? Content analysis may not be very exciting —
methodical, time consuming procedures rarely are — but it does ensure a degree of rigour,
precision and trustworthiness with respect to the resulting data. These are qualities that
would be lacking if you simply pasted together certain selective quotations and sensational
images in order to prove the point from which, tendentiously you began.”
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28/07/2022, 13:01 Ofcom Ruling: BBC1 Question Time’s alleged pro-Remain bias — News-Watch
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OFCOM RULING: BBC1 QUESTION TIME'S ALLEGED PRO-
REMAIN BIAS

BBC BIAS, OFCOM | 18TH DECEMBER 2017 | <> 1 | BY DAVID KEIGHLEY

A central part of the New BBC Charter is that appeals about complaints are now handled not by the BBC

itself, but Ofcom, the independent sector media regulator.

This change - recommended in a report to the former culture secretary John Whittingdale by Sir David
Clementi, who has since become BBC chairman - was trumpeted as a way of ensuring independence of

outlook and greater fairness in the complaints process.

https://news-watch.co.uk/ofcom-ruling-bbc1-question-times-alleged-pro-remain-bias/ 4 7



28/07/2022, 13:01 Ofcom Ruling: BBC1 Question Time’s alleged pro-Remain bias — News-Watch
So how is this panning out? Well, it has taken nine months for what seems to be the first BBC-based

complaint to find its way through to the Ofcom Content Board.

The complaint was submitted by Gavin Hunt, an avid viewer of BBC1's Question Time, who tracked the 25
editions of the programme in the series running from January 2017, and found that 22 had panels which

contained a majority of EU Remainers. This, he claimed, showed significant bias against the Leave case.
The Ofcom response is contained in a five-page letter which can be read here.

They based their findings on only two of the editions of the programme. This was because the Content
Board thought it would not be ‘proportionate’ to examine all 25. Instead they picked the two programmes
which had five Remainers and no supporters of Leave.

One of these, the Board decided, was irrelevant to the complaint because it was broadcast from Salford

soon after the Manchester Arena bombing, and there was no EU-related content.

Thus their inquiry was into the edition - from Oxford - broadcast on April 27, the panel on which was
Damian Green (then Work and Pensions Secretary), Clive Lewis, the shadow Defence Secretary, Jo
Swinson, the former Liberal Democrat MP, Stephen Gethins of the SNP, and Camilla Cavendish, a non-

affiliated peer who was an adviser of David Cameron.

Two questions posed during the edition were deemed by Ofcom to be relevant to the complaint:
Has the General Election been called for the benefit of the Conservative Party and not the country?

Is tactical voting undemocratic or a way to prevent Hard Brexit?

The conclusion? A key passage of the Ofcom letter relating to panel composition said:

...we considered that there were also views expressed which could be described as
supporting Brexit in some form, or otherwise challenging the Remain position. For
example, Damian Green disagreed with various statements that were supportive of a
Remain position. He said most people had not changed their mind since voting in the
2016 EU Referendum (“the referendum?), and although he was part of the referendum
campaign for Remain, he respected democracy and the referendum outcome. He also:
rebuked Tim Farron for saying the Liberal Democrats would frustrate the Parliamentary
process for introducing Brexit; stated a strong and stable government would get a good
Brexit deal; the referendum outcome ruled out membership of the Single Market and
being subject to the European Court of Justice; and argued that Brexit had to mean more
control over immigration and our budget. We considered that these were views that could

be reasonably described as supporting what may be termed a form of “Hard Brexit”.

The second key element of the Ofcom finding related to David Dimbleby’'s handling of balance issues, The

Content Board letter said:

https://news-watch.co.uk/ofcom-ruling-bbc1-question-times-alleged-pro-remain-bias/



28/07/2022, 13:01 Ofcom Ruling: BBC1 Question Time’s alleged pro-Remain bias — News-Watch

There are a range of editorial techniques that broadcasters can use to preserve due
impartiality. In the case of Question Time, the role of the presenter, David Dimbleby, is
crucial. In our view, and as evidenced in the Oxford and Salford programmes, Mr
Dimbleby consistently provides critical challenge to panellists’ stated positions,
summarises with due objectivity and, where necessary, offers alternative viewpoints.
Panellists themselves also challenge viewpoints put forward by their fellow panellists.
Alternative viewpoints are also expressed by audience members, who are given the

opportunity to challenge statements made by panellists.

In essence, therefore, they turned the complaint down, basically on the ground that first, Damian Green
expressed the Hard Brexit perspective, and also because, in Ofcom’s judgment, host David Dimbleby
ensured that debate was marshalled fairly and impartially.

Was this ruling robust, independent and fair? Eyebrows might be raised by that Ofcom only looked in
detail at one of 25 programmes, and considered that Damian Green’s remarks added up to an expression
of support for a ‘Hard Brexit' perspective, especially as Mr Green is on record as not supporting it. Some
would also wonder how on the basis of only two programmes out of 25 - one of which contained nothing
of EU coverage, the subject of the complaint - the Content Board were sure that David Dimbleby's

handling of his ringmaster’s role was always as balanced as they decided.
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28/07/2022, 13:02 Shock news: BBC-dominated Ofcom backs the BBC — News-Watch
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SHOCK NEWS: BBC-DOMINATED OFCOM BACKS THE BBC

BBC BIAS, OFCOM | 6TH NOVEMBER 2019 | < 0 | BY DAVID KEIGHLEY

The 2017 BBC Charter bestowed for the first time supervisory regulatory powers on Ofcom, which had

previously been in charge of only the independent sector. Its first review of BBC news and current affairs
performance shows that this has achieved nothing except to confirm that the broadcasting

‘establishment’ is deeply biased and complacent, and that there is an urgent need to cleanse the Augean
stables.

The naive aim - based on recommendations by Sir David Clementi, who subsequently, of course, became
BBC chairman - was to create independent scrutiny of complaints and impartiality.
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28/07/2022, 13:02 Shock news: BBC-dominated Ofcom backs the BBC — News-Watch
In March 2016, when the Clementi proposals were first published by then culture secretary John
Whittingdale, | wrote on TCW:

‘Disaster! The malaise of the BBC is principally that it is run by broadcasting establishment figures with no
desire to think radically or independently - and Ofcom is no different. It is a quango, peopled by liberal
left quangocrats cast from exactly the same mould as the BBC Trustees . ..

‘Even worse is Sir David's suggestion that Ofcom becomes the final court of appeal. . . nearly every. ..
member of the [content] board has cosy links to the BBC and has spent considerable parts of his or her
career in the BBC orbit. Thus, the handling by Ofcom of BBC complaints will not make one iota of
difference to the current regime.’

Sadly, the predictions have proved to be spot-on. Recent examples of folk appointed to the Ofcom
advisory committee for England are:

- Paula Carter, whose career has been principally at Channel 4 and the BBC;

- Aagil Ahmed, the former head of religion ethics at both the BBC and Channel 4, and famed, for example,
for mounting a BBC Songs of Praise from the Calais migrants’ camp and claiming that inmates could be
likened to Joseph, Mary and Jesus nhttp://isthebbcbiased.blogspot.com/2015/08/songs-of-
displeasure.html;

- Matthew Littleford, who is a trustee for the theatre companies Frantic Assembly and Paines Plough. He
was previously a joint managing director of the TV production company Betty, editorial director for digital
at BBC Worldwide, controller of UKTV (joint-owned by the BBC), and controller of entertainment for ITV's
digital channels.

Despite the relentless tide of anti-Brexit bias, the Ofcom content board - eight of the 13 members are ex-
BBC - has dismissed the vast majority of BBC complaints appeals referred to it with the same cavalier
liberal-Left disdain as the BBC itself.

Most strikingly, a meticulously researched complaint about the anti-Brexit bias of BBC1's Question Time
was dismissed on the basis that a single contribution from Theresa May crony Damian Green proved that
the ‘hard’ Brexit perspective had been adequately represented in 25 editions.

Ofcom has now completed at significant expense - it includes a glossy focus group report from PwC - a
year-long review of the BBC's performance in the news and current affairs domain. Is there any sign that
its approach to its new responsibilities might be improving?

In a word, no. | will analyse in more detail the huge inconsistencies of the findings in a second blog, but
for now, an outstanding feature of this so-called review is that while it was designed to examine
impartiality, it has in reality done no such thing.

As well as the PwC report, Ofcom commissioned the School of Media, Journalism and Culture at Cardiff
University to undertake content analysis of elements of BBC output.

https://news-watch.co.uk/shock-news-bbc-dominated-ofcom-backs-the-bbc/



28/07/2022, 13:02 Shock news: BBC-dominated Ofcom backs the BBC — News-Watch
That in itself was a biased decision, because Cardiff, as has been demonstrated by News-watch, is deeply
biased towards the BBC. For example, its director of journalism is Richard Sambrook, the BBC's former
director of global news. Irrespective of the personnel, Ofcom unbelievably asked the academics to focus
mainly on the depth and range of coverage rather than impartiality.

One of their areas of investigation was Brexit. But none of it was about potential bias and its only finding,
from a minuscule sample size, was that in terms of range and depth there might not have have been
enough speakers from the EU. Given that most of the Remainer Parliament was made up of those who
spoke passionately about the need to stay within the EU, this defies belief.

So how did the wise people of Ofcom decide that output was impartial? A main plank was that they had
considered 300 complaints about BBC bias in 2018-19 and upheld none of them. Well, that's okay then. Or
maybe - more likely - it confirms the need for an urgent external investigation of Ofcom itself into
confirmation bias - the tendency to search for, interpret, favour, and recall information in a way that

affirms one's prior beliefs or hypotheses.

The second main plank of their approach was the PwC report mentioned above. A key element of this was
based on 13 interviews and workshops around the country, each attended by a dozen consumers of BBC
output. How precisely these were framed is not disclosed - it is assumed by Ofcom that PwC knew what
they were doing. But a striking feature of the exercise, at a time when the news agenda was dominated by
Brexit, was that those with strong views about the topic were deliberately excluded.

Finally, what were the recommendations of the Ofcom report? News and current affairs is largely tickety-

boo - with one major caveat, the ‘D’ word. Wait for it: not enough diversity!
Postscript

Cardiff University’s journalism department has strong links with the BBC other than Richard Sambrook.
One is that lan Hargreaves, who is Professor of the Digital Economy at the university, was Professor of
journalism there from 1999-2010, and is now on the BBC board of management (the body which
replaced the former Trustees), and according to the BBC is is ‘responsible for upholding and protecting
the independence of the BBC by acting in the public interest and exercising independent judgement’

Further, the BBC is currently moving into a new £100m HQ building in Cardiff. Joining them there is the
Cardiff University media department - and students there are offered placements by the BBC. In that
context, it is hard to see how the Cardiff report for Ofcom can be considered even remotely

‘independent’.
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Your ref. CDT/KEI0001/0001 Direct line: 020 7981 3236

Mobile: 07775 912207

McCarthy Denning adam.baxter@ofcom.org.uk

Minster House
42 Mincing Lane

London EC3R 7AE 23 March 2022

BY EMAIL: cloibl@mccarthydenning.com

Dear Sirs,

Complaint in respect of the BBC’s coverage of issues surrounding the UK’s exit
from the EU

We write in response to your letter before claim of 24 February 2022, in which you explain that your
client intends to seek judicial review of Ofcom’s decision of 18 January 2022 not to accept your client’s
complaint in respect of the BBC’s coverage of the EU and of issues surrounding the UK’s exit from the
EU (“the Complaint!”).

Your client contends that Ofcom’s decision not to assess your client’s complaint under its Procedures
for handling content standards complaints, investigations and sanctions for BBC programmes (“the
Procedures”), on the grounds that the scope of the complaint took it outside Ofcom’s remit, was
irrational and/or otherwise unlawful. You invite Ofcom to withdraw its decision and to proceed with
consideration of the Complaint.

For reasons set out below, Ofcom remains of the view that the Complaint is too general in scope to
fall within Ofcom’s contents standards enforcement jurisdiction. However, in light of your letter of 24
February 2022, we have in any event gone on to consider whether, on the assumption that Ofcom
does in principle have jurisdiction to entertain it, the Complaint, on its face, raises potentially
substantive issues under the Broadcasting Code that warrant investigation by Ofcom (see paragraph
1.30 of the Procedures). For the reasons explained below, we have concluded that the Complaint does
not meet this threshold, and so have decided not to investigate it further. This outcome will be
published in Ofcom’s Broadcast and On Demand Bulletin.

Regulatory Context

As you are aware, Ofcom has the function of regulating the BBC to the extent that provision for it to
do so is contained in the BBC Charter and Agreement or the Communications Act 2003 (“the 2003
Act”) and/or Broadcasting Act 1996. This includes enforcement of the BBC's compliance with the

! Consistently with your letter, this term encompasses the three related complaints your client has made, on 7
July 2020, 19 October 2020 and 10 February 2021 respectively.
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content standards that are set out in Ofcom’s Broadcasting Code (“the Code”) pursuant to s. 319 of
the 2003 Act. Those standards include the requirement that “News, in whatever form, must be
reported with due accuracy and presented with due impartiality”, and that “due impartiality on
matters of political or industrial controversy and matters relating to current public policy must be
preserved on the part of any person providing a service...within a programme or over a series of
programmes take as a whole”.

Importantly, for present purposes, the Code requirements of due impartiality apply, in respect of
news, in general at the level of the individual broadcast; and in respect of other programming

concerning matters of political or industrial controversy or public policy, at the level of an individual
programme or editorially linked series of programmes. In other words, if the broadcaster achieves due
impartiality either within each individual programme or (where programmes are editorially linked)

across that editorially linked series, it is compliant with the due impartiality requirements in the Code.
Ofcom’s content standards enforcement jurisdiction (which is the jurisdiction your client has sought
to engage) does not require Ofcom to assess whether due impartiality has been achieved more
broadly across the entire output of a national television or national radio service such as those as
operated by the BBC2.

For this reason, it is correct that content standards complaints that are characterised, for purposes of
the BBC's own Complaints Framework, as “General Complaints” (i.e. complaints that are “not about a
particular item broadcast or published by the BBC”) will in general fall outside of Ofcom’s content
standards enforcement remit. Consistently with this approach, complainants are required under the
Procedures to identify the name and title of the programme complained of and the date and time of
broadcast. As noted in our letter of 18 January 2022, Ofcom has, on occasion, assessed “General
Complaints”, notwithstanding this position. It has done so by construing them, in effect, as complaints
relating to individual broadcasts, or by “sampling” the content in relation to which the general
complaint is made. However, Ofcom is not obliged to adopt this approach whenever a complaint is
made to it that does not raise allegations about a particular programme or editorially linked series.

As you accept in your letter of 24 February 2022, your client’s complaint is a “General Complaint” in
the relevant sense: it alleges “the BBC’s systematic failure — as demonstrated across hundreds of hours
of output, in multiple contexts — to observe the requirement of due impartiality in connection with
matters concerning the EU”. You accept that the BBC was right not to treat it as relating to any
particular item.

It remains our view that a complaint of this scope and nature is outside the remit of Ofcom’s content
standards enforcement jurisdiction in principle. But in any event, in light of your letter, we have gone
on to consider whether, on the assumption that (contrary to the above), the Complaint does fall within
Ofcom’s remit, it raises potentially substantive issues under the Code that warrant investigation by
Ofcom (which is the threshold question Ofcom applies in relation to content standards complaints).

2t is the BBC Board’s responsibility to ensure that the BBC fulfils the Mission and Public Purposes as set out in
the BBC Charter, which include the provision of impartial news and information (Public Purpose 1). It is
Ofcom’s role to hold the BBC to account on behalf of audiences, including by overseeing the BBC's
performance in delivering its Mission and Public Purposes. For example, see Ofcom’s Annual Report on the
BBC 2020-21 which contains Ofcom’s review of the BBC’s performance since the start of the Charter period
and our assessment of how the BBC delivered Public Purpose 1 in 2020/21.
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We have concluded that it does not, and we have decided not to investigate further. Our reasons are
as follows:

a. As set out above, the Code requires that due impartiality be achieved in each individual
programme or series of programmes. The due impartiality requirements do not apply at
the level of the service as a whole. Regardless, therefore, of whether a complaint pitched
at the level of the BBC's output generally over many decades, that does not complain
about the content of any one programme, is formally outside jurisdiction, Ofcom
considers that it does not raise potentially substantive issues under the Code.

b. Further and in any event, the first of your client’s three complaints relates to the BBC's
output over a twenty-year period, most of which pre-dates Ofcom’s regulation of the BBC.
We cannot investigate or address alleged breaches that occurred before Ofcom became
the BBC's external regulator in March 2017.

c. The scope of the Complaint is huge, alleging as it does a systemic lack of due impartiality.
We do not consider that it is warranted or proportionate or otherwise appropriate for
Ofcom to seek to address the complaint by ‘sampling’ some of the content referred to in
the way we have on some previous occasions. This is because: (i) the scope of the
Complaint is such that any meaningful sample would be disproportionately costly of
Ofcom’s time and resources; (ii) sampling at a proportionate level would not answer a
complaint about systemic bias; (iii) a similar complaint, alleging systematic anti-Brexit bias
by the BBC on the basis of similar methodology, was assessed and rejected by the Ofcom
in 2019, for reasons set out in its Broadcast and On Demand Bulletin, Issue 372. We
consider that the present complaint is sufficiently similar that broadcasters will not be
assisted by further guidance on its application of the due impartiality standards in this
context; and (iv), as regards the gravity of the matter (see Procedures, paragraph 1.30),
we note that the debate about Brexit is now historical.

d. Moreover, we consider that the BBC reached an appropriate decision on the matter. In
particular, we endorse the BBC’s conclusion that quantitative analysis of the pro- and anti-
EU contributions made across the BBC's services, divorced from analysis of the context
and the nature of the programming in question, is not on its own capable of establishing
a breach of the due impartiality requirements. Our letter of 18 January 2022 explained
how we regulate due impartiality. We do not repeat that explanation here.

For these reasons, regardless of whether your client’s complaint falls formally within Ofcom’s remit,
we have concluded that it does not, on its face, raise potentially substantive issues under the Code
that warrant investigation by Ofcom.

We accept, however, that this letter contains reasoning additional to that contained in our letter of
18 January 2022. Ofcom has therefore decided that it is appropriate to withdraw the decision
contained in that letter, and to replace it with this decision. Ofcom accepts that this decision
constitutes a new decision for the purposes of the time limit on claims for judicial review.
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Yours sincerely,

Adam Baxter
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Judicial Review Narne qf court -
High Caurt of Justice

Acknowledgment of Service | Adrninlstrabive Court

lairn nurmber
COW2229720272

Mame of clalmant (inc.ouding any reterense)
Dawd Keighley (KEIDOG Q00 }

Pame of defendant

This Acknowladgment of Service is flled on The Office of Communicalions {"Ofcom”)
bahalf of

Marne

Thi Office of Communicalions ("Ofcom™) Interested parties

Bnlish Broadcasting Corporation ("BECY)

wWhicr is the
|I-""| Defendant

| | Interested party

Mame and address of person to be sarved

Mame
ticCarthy Denming Limited FAC Clive Thorng

Address
Building and streeal

Mirster House

Secand Line of address
42 Mincing Lane

Town or elby

London

County {cptianal)

Pasteode

— Page 1
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Section 1

Tick the appropriate box Mote: If the application
cecks to judicially reviaw
the desclsign of a court
or Lribunal. the coury or

e ) tribunal nevd enly pravide
|___ lintend to contest part of the claim the Administrative Cowrt

?i | Intend to contest all of the claim
- complete sectlons 2, 3, 4 and §

- complets sectlons 2, 3. 4 and B with as much evidence a3
- it can abaut the decision
|| I do nat Intend to contest the claim tz help the Adminlstrative
- complete saction § Court periarm its udigial
Tungt.on.

; | The defendant {interested party) is a court or tribunal and
intends to make a submission
- complete sections 2, 3and 6

| | The defendant (interested party) is a court or tribunal and does
nat Intend to make a subanission
— complete gections 2 and &

| The applicant kas indlcated that this i3 a claim Lo which the
Aarhus Capyention applies
- complete sections 5 and &

| The Celendant asks the Court to consider whether the outcome
for the clgimant would have been substantially dilferent if the
conduct complained af had not ocoumed (5ee 5. 31030} of the
San or Courts Act 1981)

= A summary of the grounds for that request must be set out
infaccompany thiz Acknowledgment of Service
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Sectlon 2

R

Insert the name and addresz of any person you consider shauld e
added as an interested party,

MName

Crrganfsation

Address

Building and stresat
Second line of address
Town or ity

Lounty (optional)

Postrode

| - !_g

Phone number

Email {if yaa have ane)

Referance, if known

Mote 2.3 1T your consider
there |5 more than one
ihberested party, set out
Lhieir details on a separate
sheet, marking thal

sheet 5o that It is clear

It relates to this part of
the Acknowledgment of
Seruice,
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Section 3 Mate 3: See Practice

Oirection 544 at paragraphs
Summary of grounds for contesting the claim. If youw are contesting  g4. 5.2 Use separate

anly oart of the claim, set aut which part bhefore you give your shests of ynu need more
grounds tor contesting it. [Myou are & court or tnbunal filing 3 space; mark the sheats
submission, please indlcate that this is the case, 50 khat it is clear they

relale to this section of
the Acknowledgment of
Sy,

Pleaze find the Defendant's Summary Grounds of Recictanca attached.
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Section 4

a1 Give detaits of any directicns you want the court to make,

Section 5

Response bo the claimant™s contention that the claim is an Aarhos claim

B4 Do yau dispute that the claim is an farhys Convention claim?

: Yes. Set out your reasons in the box below.

Mo

8.2 Do you wisk the court to vary ar remove the costs limits under
CPRAS5.43{2?

[ | Yes. Set out YOUF Feasohs in the box below,

Mate J: IFyou wish to

make any Interlocutory
application now, set ouk the
application and the reasans
andlor evidence relied an in
suppork of it ip thls Sectlan.
Use separate shests i1 you
nesd mare space; mark the
sheats 5o that it is ¢lear
they relate to Lhs section
of the Acknowledamnent of
Service,

If you are secking 4
direetion that this matter be
heard at an Administratwe
Coaurt renue ather than

that at wehick it £laim

wias izsued, you shoyld
compete, lodae and

serye on all ather parties
form M8 with this
acknovdedgment of serce,

If, after thiy
Acknowledgment of Serylca
has been filed. yaw wish

1o make an interlocutory
application, usa form

M244.
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Section 6

Statement of truth

| understand that proceedings for contempt of court may be
krought against & person who makes, or causes to be made, a
false statement |h a docurnent verified by a statement of truth
without an honest bellef In 1ts truth.

:| | belleve that the tacts stated in thiz farm are true,

E The defendant Lelicves that the 1acts stated in this form are
true, 1 am authorised by the defendant to sign this statement.

|_ The Interested party beliswvas the facts stated in this form
are true. | am authorised by the interested party to sign this
ctatement.

Elgnature

£ e d_én {’m@ ¥ g

[¢] Defendant

| | Defendant’s leqal representative (as defined by CPR 2.3{13)

|| Interestad party

_1 lnterested party's legal representative (as definad by CPR 230100

|| Litigation freend

Date

Dy FMonth Wear
15 _ |(]T-' Z0232
Full marme

MHuala Cosgrivwve

If leqal representative, state name and firm

Il signivg on benalf of firm or company geee position o office held

Lagal Directar, Dicarm

Pagq &
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Glve an address to which notlees abaut this case can be sent to you

Mame
FaAD Muala Casgrove

Organization

CHoom

Address
Building and street

Rlverside House

Second line of address
Z2a Soulhwark Bridge Road

Town ar £ity

Landan

County (optional)

Posteode

BUE/T) 9 M4

If applicabla
Phone mumbrer

07 TR 344067

DX numkber

Email
nuala cosgrovedoliom,.org uk, niccle. hickman@okzam, org uk and
vicloria. ralston@aofoom. orguk

Relerence number
Legal/KaighlayME
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1f you have instructed counsel. please give their name address and

contact cetals balow.

Mame
Jeszica Boyd QF

Address

Building and street
Blackstone Chambers

Secand line of address
1 Sarden Court

Town or cIEy

Lotacdcn

Caunty {optianal)

Poztooda

'Elc:t*rgsl

Il applicable

Phone number
2075831770
0¥ number

Your rafercnce

Email

cletis@blacksionechambers.com

J |
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IN THE HIGH COURT OF JUSTICE Claim No, CUOYE2249/2022

QUEEN'S BENCH DIVISION
ADMINISTRATIVE COURT
BETWEE N:

THE QUEFM an the application of DAVID JOHN KEIGHLEY)

-and-
THE OLFICE OF COMMUMNIC ATIOMN ("Ofcom™)

efendant

SUMMARY CROUNDS OF RESISTANCE

Fatferentods i the fover [DEAp) o pages in Exhibn DET Jo Yhe Clamant™s Arst autieess staferzent.
Refervaces uthe farm (RBSep) ane bo supplemetany docoeents appeded o ese Synnimang Grownds,

SUMMAKY

1. The Cltasmant challenges Cferm’s decision of 23 March 2023 not to investigate compraints
rade Iy Bim e ¥ July 2020, 1% Octabar 20200 and 10 Felnuary W21 (respecthvedy, the * First
Complaint”, "Second Complainl” and “Third Cumplaint”; together, the “Three
Complaints”] concerning thie BBC's coverage of tho EU and of isgues surcounding the

Lk s et From the ELC.

2. The Clannint contends that the BBEC has, inits coveragye of those mateers, breached the
due impartialily standards mmpsed on broadcasters under Ofeam’s Broadeasting Code
{"the Code”). He does not levy this complaint st any particular broadcast or serjes.
Instcad, he alleges systenme bias v the BBC' s coverage of matters velating 1o the EL cyer
Ay years, based [(broadly] on analyais of The ameunt of aotime andfor number of
sprakers and,;/ or words spaken (hat have represented pro- as opposed taanti-FL views
actass certam sections of the BBU's political, rarrent affairs wnd other programming over

certain pericods of lime.!

"Ax explained further below, the Fiest and Sceoad Cumplamts are based an each analysis. The Thied
i_oimplawnt reles an identified instanccs of alteged hostilty bo Bresat by cortain BALC prosenters
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2. i decision o 23 March 2022, Ofcom rejected the Theee Somplaints on tweo bases. Tirest,
W enncluded that complaints aloot lack ot due imparliality Tat ace nod directed ata
parncular preog ramine or editonally linked series of programmes, butace abeut the BECy
output generallp? e nnl, a5 a matter of priraple, Rl within Qfeom s Crosder enforcesmenl
jurisdiciion. |hat is becavse the due impartality requirements under the Cade apply at
the leviedl nf the individual programme or series al programmes, Secondly, Clenan
cor luded that the Compland did nus inany ceent rnse sulslantive issues under the Codle

wartanhing invastiation.

4 The Claimant contends that the firsl conclusion is wrong in law [Growed 1) and the second

irrational {Geound 23 Neither Cround discloses an avguable basis for padhcial review

a. Croond 1 depends on the propesibhon thed, o addibon to achieving due
impartiality wt the level of the individual broadeast vr ediderially linked scrics of
Froadeasts, the Uode negquires, Tecadrasiers also to achieve due nmparlialily al a
more general level across all of heir content an o colling basiz. Lhat is unanguable

Far Lhe reasons sol ool belew

b. Uround 2 attocks Lhe judpment of the expers beoadcas segulainr that the
coimplaints in question {based, inlhe case of the First and Second Connplaints, on
4 ‘evwhlity’ methodology, and failing i all three cases to engape wrth the due
ivpartiahity standand as explivated by Ofcom] dic rob rawse sobslantive issues
under Ihe Cnde wareanting furthur expendilave o the rogutator’s Leated time and
yesources, There is nn arguable basis for concluding that that judgment wis

irtatiomal.

7. The Court is invited b refuse permiission

THE GEGULATORY FRAMEWORK
The BBCs ehligarions of due fmpartidbily

? Juch vomplaints are referoec toin the BRC's Complainte Proceduns and Fervailes a5 ~Goneral
Cenmplauns”,
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0, Ofcom is required by s TVA{T] of the Cormrmanivanons Act 2003 [(“the 2003 Act™} to

regulate L BBC Lo Che exbenk sed ot uw thie Charter. the Agreemcnt, the 23 Al and Tare

5 of e Broadcastg Act 756,

2. Lnder the Charlen and Agreement, Olcom s required in parivular L enforce coroplince

e the BBC with “specified roguirements” in the Agreement By Clavse 349ic) of the

Agracment, those “speeificd roquarements” include complianes with the e gulatory

wlligations i hesdule 3 of the Agreemenl, and by paragraph 31} of Schedule 3 they

nclude, in particalar, compliance with the standards sst by (CHcomn under s. 319 00 the 2009

Acl, pe he shandacds set oot in the Code.

B, The relevant provisions of 1he 2003 Act ane as fullows:

i,

o 300 requires Ofcom w sct, and from time o tine peview and fevise, such
standards for the content of peogeairnes Lo be encluded in television and radio

SETVICES a3 ApPedr b theem best caloularted to secute “the stand ands abjectives”.

s 31WI) dentifics 1d “standards cbjoctives™, the third of which s "ifud peow
bechipdect or Wlettewiony amd racho serorces (5 presented with die impartialily ang iy phe

rpa rfiaf by weguerremerrds of seofron 326 e compiied ax il [3192100);

the “inpattiality Tequireraends ol seclion 320" include * the prezertuation, i fe case
e every telizusion prograsmme erdoe. felofeat senace, nahoma! redin seroice, ' g riedional
drgrdal sipind progrrete sezce, of due onedetinlihy o Hie paet of the person providing
P seriica” a5 pespucts “maflers of poditioe! or tndusteie! contrazeriy” and Centhees

relalig b carreart pable poficy™ 25 3200 D aad (20);

5. 3204)a) provides thad, subject to rules made by (foom, this latter requirennent

"y b srttsfed By Denag setesifed N0 e2iaTio o 2 semez o progeimgnaes aben ge g aofole’

S0 M9EE provides that the standards set by Ofcom under 5. 519(1) e
subparigroph (a) above) must be erntained o ohe o ore codes Ofcom's

standards sonde st noreover

*Paragraph 541) nf the Aprecrnent mvakes elear dhat BEC radu sorvices are to be drealed as nalional
tad i servives For thee pamposes of the dus impartiality fegoteiianbs comtamed ins 3200t the 2003

Al
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i by = 3200RHa) conlain provision setting wub the rules o ke orbserved in
connecton wll e apyelication of the requircment specificd in s 22002 (b

in r. the requirement in subpacagraph (@] aluve),

i, by s 3203(BY conbain provision setting cut the roles w be abserved in
copuectionn with the determination of whal crmstitutes a “zermes of

programmes” Tur the put]ssess of s 32004)0a (oo subparagroph () alsve].

4. These sttty eoquieements are reflected in the Code, which bas been drafred in light
tinter alia) of the right b frecdoen ol espressian undee Article 10 TCTHR (RESRH). 7 thae
fraperticlily™ is addreased in Section 5 ancd s deleed thers an follmes (om phasas addegl)

“[ler” v yn fsportant quelifcaline gt concegd of triperetathty Ditpartialibe itself oeeens
arat franeiug o side ooer meether “Loe ™ Batis adequenty or appreaile be the sulnect dng
rtyre of Mo preagrazame, So "duc varparhadehy” ders ot giean on edadd sk of fitee fas o
b winern Jo ezwry wiei, or ek e drgscsnged siad ceerny lioel of epery annenes! has fo e
represenled, The approach b due inpartiolity may pary according o the nuture of the subject,
fae fupe of g ranzne grtd cleanened, the kel eopeclalion of i eudienee as o coorford_oend fig
e dendd b wtieh P casadenl g ammeennsds Geosterat g B Pene gastionce, Confearr s dairkanal

10 The refeeart rufes of Section 5 of 1he Code (TR 32-30F are as Iollew s
[inle 5 1. Mews, i ahatever form, enst be epeetd wlndue accurar y amd prosesled anth die

rezraaetiil Iy,

Faie 3.5 Doee ivepzrt ity on minbees of podrdical or nadu st el conbrarersy and mibers rithtirng
rr riprenf pachiliy paticy meost e preseroed on e gart ey perwe providing 2 soce. . Vhes
may b pcliceed woithar @ progremane gr ol 3 8o i PengeUnes Lk @5 4 whole

Ewle 5,04, Tu addinon to B rules ahooe, diee iriperliality st e preseroed onmabiers uf
traaae ol wiel fndnsdedal gastnosersy enad majoe wrarters reletong fo oureenf polilic polic)
bie the grersuom Peotieditg o sobmize 0 eack prograeige an de claiely finked ana booeh

BIgETILINT

Rule 5.12: {n deciing aorth aretlers of wajor polibical and wedestnal controoersy wid kraiue
mrdters refafinyg ko rareent puidie palivg an appeapeately e s of sgesficgkt Ricis wrost
b dreinded axd gpmen Jve gl ooz edch prograeeie, or Woclaedy Leked wng fieeely
prog raueees, Vieis aea facts onaed mof ke neetreproanied

11 The Cely is Hos cepticit that (1) duc impartabity does nok misan dhat an equal division of
Lirwe buas 2o be miven o competicg views, (i whether the standard haz been mel de penuds
e it baal Tactors: and (5] the lesel ot whocl B reguipetrents of due impartialoy muost
be met is the Ievel of the individual programme nr Vseres of progrinages” The lalice

consepr 65 dofined wy the Code as fellows

14



U THus g angre fign e prograsoee G seme soreize, sdidorislly ioeked, doaliug nath ghe
samar o relabod 1szies within ax oopeopriale pering gond aimed 2f a Gkcawdicoe A scres can
drctide, for pravrely, o sfrapd, o Fwo progremeees saoh fs @ Jramar aed o el ghpueg fhe
dFIT) ok ar TELEREET o ewsen” of pruysnmngs on M same subjecd.”™

12, CHiom hie published Guoidanes on Soction § of dhe Code (RES35-31). The Cuidance

cmphasises that il is an edilerial matter for the broadeaster as 160 how doe impardiality is

poreserved, s ooy oy the Code is comolied with, and identifies a vange of techomgops

broadcaztars may ulilize to mealihe slandanf (§51.6, 1 37).

Coprplaprels colvese] (e BECs comypliance wilh contenlt standards

17 Oicom has published Precederres for inmestigeticg Breackes of content skendands i BBC

brondeizad iz coraices siad BEC o elewraad prosraseoe seronces (C'the Proeedures” ] (RE52-63)

14, ALFLIE, the Provedures stale that, laving fiest comptained 1o the BBC, and 2 not sacisfied

with the cesabutinn of the complaint by the BBC, 2 complaint can be made to Ofcom "By

thay prrson of body Toho canstdors Hial e BHC T faided o gompty anbl B Brosdoestay Code i

retafiaz do ars Proadvasting serviers Rarded By the Wosnoe fee., . Ceom, will consider the

compdainl angd 1he BECs fnal response to it against the Cods (5309, AL complanis aee

requiced to include, among other tnings, the parme, date and bome of the proETamme

cormplained of wnd the channe] on which it was broadeast {81.22). The Proceduces then

prrovide that:

.

Dicom will fiest consider whether, fm i35 Face, a complamt catses patentially
substantive 2sues under the Code that warrant tvestipation gy Ofcoam, H wall do
1 by referance to the gravity amd for elend of the ratter vomplained of, including,
tor example, whetber b involves harm bo minors or severe financial ar physical
hatm; and whether Gfeam conaiders the ARC peached an appropnate decision on

the matter (61.30]

Based on Ofcom's initial assvssment of the complaint, the BB final respunse b
the  complaint under its  own procedures,  and  any other relevant
material fFvidence from the BRC. Ocom will consider whather there may have
buvn a breach of parbcular provisians of the Oode that Ofcorm vonsiders meguines

turther investigation (51 32},
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o If Ofcom considers that a complaint docs not raisc swbstanbnee wwsacs under the
Cnde which wearraot nivesti galion by Q6o then it will decide not bo investigo be
1he contplaint turther and will nonfy thecomplainant by puldishing irs decision in

its Broadocasting and (o amand Balletin {§1.33).

15, Ofcim receives a very large number of broadoast staradards complaints about all
broadcasters evoery vear In 2020-2021 it roceived 142,660 such complaints resulbng in
11,77 canes d In 11,730 of thoze cases. the compline[$] did net proceed to the investigation
stage. The initial assesamenl atage plays an essential role in enzuring that Ofeony's |inmited
resources arc spent un those cases thal Ofconn considers warrant investigatuon, The
epueshion that arisos at that stage is not only whether Lhere may Aaze leen a breach of the

Code, bul whether inpesizzabion 25 wrrrasted.

FACTLAL BACKGROUND
The 2015 Cemplinnt

16 4 0 bay 2018, 2 group of eight individuals, incloding the Claimant, sabmittesd a
comnplaind fo (oo alleging breach By Lhe BBC ol its oldhigilions of dm: impartialit: in
“ats By codigmdge i (e PRI eeferendum® (W8 64-63) (“the 2018 Complaint™}. In its eply
dated 25 Junc 213 (KBS 66-67), Ofcom observed that:

“Yoper cartespemdonee wanth the BBC aed Ofcoer fe debe sugeele youee grocern is about the
ooeralt boveor anad feme of (e BB s celerage of Brexit over @ cansiderable tene penmd. Pleas
pake Shab sereder cuer sirtzetory rennt woe car oty asese comphiiels b naiterial hroedoeet er
mrade rowdably 1 speofEc pragremees oy a serios of programeees, redher tan editorid ot
almut zokear 1= net coversd or whe! 35 poormiascd. i additnn, the TRC only beomare subrect e
B requeeremerds of Seoliwar P of the Lodi frove 22 Moech 2017, We rre Hrerefore gty able
to coassider cowipfaiats whoerd progenspones mlich weve broadcast after that dele.”

17, CHoom wvited the complainants to conficm the nam, tille, divte wud fime of any specific

programmes it wished Lo complain aloul.

18 Toa cosponse datod 5 luly 008 (BB 69-71), the complainants invited fcarn B anvesligale

lthree seis of programmes, ramely (1) 24 editions of the Today progeamme broadeost

' DM ofben secwives mare than ane complant about o particular prosgramioes or more than one
issue within a pregramrme, Cfoom assesses coch issuc as ore cose.

*See The Of e of Communications Annual Beport and Accounts 2020721, page 155 154, The figure
For 2020-221 was onosually high; howsever the figure in preceding yoars has still been several fens of
tousands, In H20-2021 of the 17,750 cavses which did ot proceed 1o invesligation, F,EET werg
assessed and rot purswed and 1503 wore ouk ef rodl,
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1%

210

bt e S Ctober 2017 ond 4 Moveonber 2007, (i) the v pengeamenes oAb sezes el
A L-'nl'a’{'_ﬁJr e Perplexed, broadcast between Moncdey 19 and Fril_lu}' 23 Febroary 20048, and

{Zi3) the eighl prog rarimes beoadeirst m Baress ar tie Owssonads on 29 Marech 2004,

CHuam informed the complainantz of its decisian in selalion to the 2018 Complamt moa
fenler dated 11 Feloruaty 20019 (RBS72) Oleein explamed that it had analysed an cotensive
amoval o content (75 hours in total), which had taken a laege amonnt of tirwe, and Fad
concluded that the complaint did nel paize pabentially substantive issues under the Code
which warrioded fuctbuer invesligation by Ofcim, Cdeom’s decisiom was paalilished e Jssue
372 wi Dfcom’s Trpadeast and On Domand Rullativ [RE 7330, Ofcome there explacned
that, adapling a praprarionate approach, ithad considered 12 of the 24 Teaay progranimes
cemplatned of in category (i), and all of Ihe progranmes complaned of in cadepories (i)
and {iil). Ofcem eaplained e princaples wnderlying its enforcement of the due
irzwarhiahty standard, and then sct out 1ts detailed analysis in relation o the programmes
concernad. (ieom voncluded that the complsint about these programmes did net 1aise

parlent-ally subslantive 1ssues warranting further investigalion ooder e Cofe

There wae no challenge 1o thal decigion, which Mr [ushce Sapperstone referred to and
tubied ey in his judgment of 14 Movember 2079 refusing the Claioarg premizsian o seek
judecial revicw o the grownd [essenlially) thar the BBC was required o adopt a
methodology siomlae to thint slupted by the Claimant’s organisation, SNews-walal, wlen
momituring its own dus inpartiality (THGS 27-31: so0 5171 Comsisbently woth the Cede, and
the apprcach adupted by Oleon on bl decision and the present, he Judge stated 1hat
"My aspssment of Cdee inmeartieling” iz ot @ guestion of ahiectipe Seck, ws e ciemend oo bends,

ot a question of fudymeut, digeniing on coertect™ (587

The Three Complarnis

2.

Ch 7 ualy 2020, the Claimant’s solicitor: submitiad the Fivst Camplaint to Olcam gn hijs
bahalf “abont fie BEC 2 wiure Jo aeeply okl ihe obhymficng fo obseroe due nnparfrality rm is
cotrerdge i thee Lecrupeeer ceseess oo the dost 240 yoars fron T899 g doee™ (I S35). The complam

weins said toorelate “not ea single abfeclazele flem, mor dan fe @ single Brogdeast, ik s adae

B The Tlarmant asserts in his wibrass 2 latement thal “a preer eensel B bre refased G pemeanos wre é)
e s ONeE iy aohieh e ned Seen exdneestied L T Adendndzteador Sowet catsieered vl
podiead rewini clmn ta by premadane aa ! shoeld Brel mnike @ cemgdaied foCanen Tl s incoreet Hw
Judpgmenl contains nee such finding at afl Permisson was roefused om the bazis hal the clam was )
unarpgable, wod {1 oar of bome.
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5

ww contered és a swstererc fmlwre on the part of the BEC, oowe v considerabie perod, ba resgaect ofs
abTigalion 4 alserse due inipeeiialify on peedlees of polifical conteezersy™ {DE 34} The Fust
Conpliand claimed that the BB had, over a 20-year perivd, senpwsly vinder-repored adid
piFrepreaested the e for sefdrennal e the ELY (DR S3) [0 reterred extensively to
prugramming that pra-dated Ofcom’s regulation of the BEC. B At tepeated complaints
i relation to Thee very cortent that had been the subpect of Ofcom’s determinatina in
Febroary 2009, namely (1) tne Todey propramo’s covaage in Octobuer Movember 2017,
(i} the G cpisodes of "Bresit. A Guide for The Peoplesed’, and (i) the eight epasade: ol

'Britaim at the Crosspognds”

. T 19 Ohckokaer 2020, the Claimatt’s solicitors submitted the Secend Compla ot crmcerning

the BBCs coverape ol Brosn during wrbal was said in bv " a randam period” between [uly
Eovoamed 130 RN It stated thal: "I surreares e e Baofing o thal BEC mraes pufpat
calinwee b feoewr wedouly pre-lN and arti-Roco fospraion: do serogedy i die-rephert pro-Reevi
amd anti-F LU prespoctiers, ond et BEC s piedent and passesrders @ee shiL L crgaped i ssiue

Feaptchs (120 coR BiA AN af 2Rt becaane wnason gy Preect beer ™ [T T

. Bath the Fust and the Secend Complaings eeliod arm analysis the principal rethoc at which

wirs Lo Comnl the numiber of pro- o anti-EU speakens who had appeaced an cestain BT
naws and corment alfwers programmes ovet defined perinds, and for the peroenbiagge of
wurds that had boer spaken by, vr bime that had been given B, pro- or ant- EL

contrbu s pospeclively.

- 10 February 2000, ehe Claienart subimittecd ihe Thind Complainl. This stated as fallows:

" As an v of the vervlier Conrehooaks Hhe ceve of Hie Comeplioeb s thal BRC el put e aeili
ard no! st e ased Elitacal enipred contirues i e, uedwely, wre-ELL aned aili-Brent
agpnniEon aind me aeefonsfy i ader-repart pae-Been feng ek U peeque hies ceen tough the LK
Peft Hae B v fasnary 31+ 20240 e the pansoquient Ieapesitiona! penad ended on Cecersher
31 Rip2d,

A fertber ineporhent wepee of the Qoo (e ehal deparbure froe the ELL phe concluwer of
iy withdicreel megatetionz and ressany of fhe T (Femiee Bolehosshiz) et 2020, aene
s tene airone epen fs alnich shonid e Been macked apprepsately g the B ¢ ns the LK S
rartarned brogavwster apnd acoe pod 7 RS T2,

The Third Comaplaint raliad on spreific identfiod instamees of alleped “bostilitg” o Brait
on the parr of corbain inbesviswers of participants acress a wide rangye of Jafferemt

programening (oot just nows and cumment affairsh
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26, CHeom responded o the Three Complacits Ty ledlers dabed 10 barch 2000 (DK /304) and

4

9.

15 Apell 2021 (PR 300E T avcordance weith its Procedures. Ofcomn invited the Claimand
b et the complmmts ir the First instance to the BBC, whiche the Clhurmant duly did.
LIfcom alsn set out somne guidance an ils approach fo the regusrements of due impariality,
inchudiveg thee fullosn ng;

“FT e comply il tie Code, Sronpdvaslens grre ol recessenhy regeeired Fr cuesely Avide eivtine
o codelrihaetors Befwern Jifferent wiews, perspacTives oF fssnees. Declaious alhopt R selocfiong of
ek tars ared BReEiEE B ot dee ovigs for @ Browfoas ber e meskc end premuded Hear tee Codc
e cemped Witd, 1112 @ malee far Brogdeasters 85 fo wdich stories and fesies ey cover.”

- e also reforred to the 2018 Complaint. 1 slaled:

co PR R et o e nenera) s e gend Eleennes raesed e LU olleR 'S i rae ol e
e senitar b Hiese coteral 2r Bl previgas wesesgment puel Qe dscaessed i odetnd ar Hae
pulirshed assassniesd v foone.

Aaspimy wdretiver or mof @ proanrerme zoas dulle o pariial is g el Aot uin it e s
e CHena 2l Lake amdo dccoant o erpge of factore eng 2drbomal dechaiques et o ke geed b
SAENTE bty piddetuniahs g cpffoion i)y vepresemied.

. The BBC respinded e 1he Thiee Comnplainls Ty o letter duted 3 Seprember 2021 (136,127,

The BRC nuded thos all three complaints fell inlo the catepary of a “Cenecal Complaint™
writhin the BLC's Complainls Framew ork, namily, “u crifrcsm winch as foon e i fhe
capesfatin of a wgly agd dokich fpoks for ag ecknomeledyneent of faed! or e chasge it way e
AAC dibd thangs. lwt oetuclt oot @lowt a porlicelar riem boadeast or paldishecd By e BREC Tt
furthuer moted that the complaing revereing Me pened 199922020 relicd on some material
that had forrrwed the Basis of e 2018 Complain:. Taking into account tha outeomae af 1he
2018 Complaot and Ofcomy's guidance in jeaponee ot e BBC explivoed thal il would
approadh the Theey Complaints un the basis that the test was “whether e progearime:
Aty Foflecked Mhr range of views, and did o miceepepae! thewr” . rather tha whether

Gpposing vERws Were given cgual oictmae.

The BBZ then wont on to reject the Teral and Serond Complainls on the baas Lhat the
methodolopy employed coull mob enlighten the question whethor the programnng
roderrend o havd been by of systemic bias (p. 1259

O peamee Ty SIer dmpressn® g e waalyals eegptoged does nat ke ate aeceend .
UM siddpredive of e copterd e athicl contrbntors tek peed incie eonsceses sk tioked, T8 e
also the crse thet the himary opposition of siens ke e eeferendim fook place wns o laege
exient ayprricded inopehlic debele ater 2006 by omere ieenesd podnls eelaled B Brenid,
mecluding sptwms for Karder or safler fanne oF Brexdt, deleyed departure pone the £ end
spertdl drrkngenients for parfs of Hee UK. These agpectz eng differeoges of spagion o rling
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ehe Frvac! procez: ao ol appeerr fo ke refected I the analyss e the reporls which hiooe heen
submiiteed i ouppord of Yrese general sompians.

fropry e e feeitedions o the neods of aalysiz, and @ slechize RpEpTeaclt 5
sipling cubpnl, leda thal 0w beoreng o ploce miecls werednt om “Fnding=" in asscisig
wehether BHU nemoe cooennpe Ads gxhifatad sp2teaaris bins in fancier of monbeoship of o
Lurapeen Unfion Aoeosdingly, as ey connnd e sazd fo Brivg Brfeght “e feadf in the ey e
RS daee dhiizgs '™ ool wecept these coprpliamle”

3Lk, The BBC rejected the Tlard Comn plaion for the following reasens

“This ailysiz combines frrstnces Foer @ weile irehy of Breadoeshing, nacludiiy edzhiors of

euterkairnient progebnaes i BEC COxe. T end B8 Seethoad, Pt Teoe s B Freerts

frapn Tnadon o 31 Ehecermbuer 2079 {2olieoh weae nol dofiesid F‘l.' e BHL) as el as soner newes

and currant affwes comteage. 18 rofees fe nese of e phreses e spie of Erocll™ or “deipate

Brerit" u nens reportiny barl faz E-: fo doczrm: "r|! ExANPNE AF Alrhes, It alza ﬂl'l-!'-?fs thaet rjh,_

BHC fnled du coove M .I'¢'||'.I|l|‘f.4.r| Frore the CLP rocorateiy end infornabiiiely Tiwith an

u-plrlrnp.*fnn' Tetwel of enthcsinen ™,

TR Bused For asedsiely comipdifiars in reletion to deee sngerefialily depoomds on el

Iygenr o prrog rerenaing intalzed, trkorg accowal of dafferen ! @asdrencs eepincrarions Gelece ares

@A camedy, for cxwagle Beckeiing Frankie Bowle's e World Order @aed The Laralies

Piorkeg Shous aeilk Mewesnight oad Today fnle i ey fodyssest In take wecowet of Bre snarare of

the confeset invcloed mad epprap riete oudichcs expesietions. | e thorefare med peesoadad 1t

fiiw cormpiaird plepeifios o syshowiais Yk of doe fonaietieling (0 BRC samebage generelly ws
renitreds feexat i dee perind i qoesizon, aed | vt ovoept g rongglacae.”

A1, 60 27 Oaber 2021, (ke Claimant's solicizors meferrsd the Thires Cmplainds Lo Chomn,

alleging that they demonseated 3 tailure by the BBC to comply wiih the Code

peqquirerments of Jue impartialiby.

12, {Mcomn responded by letter dated B Jamary 2022 (D30, a0 which it stated il bad

dueidesd Lhore weve no grounds ta accept the Theee Complaints. (Heom explained:

a. than it comsidered “General Complaints” in the sense slenbdied o the BGCTS

procoduncs to be owsade of OFcom's remit,

b, that vt ihe sase ot the 2008 Comptaint, althongh thes hd beea iveated a5 2 “CGenaral
Complaint™ by the BRC, a5 this eaessment inzoloed constderabon of somy izenes af
Il;ergc'r'.af T e o ot of the srerfican _p'lihfl'l.' SCFR AR E!_."- Hae GONC s cointrigs
ahont flye LR ool feoan tie FLT ab ehe e, e deciged on e cacepfiondl Bulsis i aisss
the comeplomat, aftor ke cooptmaenes serevoied fe scope of their codrplinal i i

programncs’;
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o Lhal e sueh copsiderabions applicd 0 respect of the Throe Complaiets, in
parbicular bevowse Ofcom considered that “ e Keaghtlew's coaplain! G ity
soorlar do thet complaozt taed e ferthor et wosld e derived T pssessiug 1,

and.. fhere wie B efeE SXPRHARRTCiRra A ShIA L B0 e H 2LArssnner] i Hely s blage

Uikcoan alan sel out Durthey guidance onoits enfercement of the doe impartiality standard.

3.0 24 Fehruary 2022, soliciloes for e Cladimant $ent a pro-actoon leter b Coom alleging

A8,

that Cfrem’s concluzion on tho scope of its remnit was ivaticnal and for otherwise
unlawful (DK 3420 In it respeomse of 33 March 2022 [TK /3511 Ofcom macntained ks
cochusion that voanplaints that do oot conceim specific briadeasta do mol fall within (he
scope of (CHoom's congent slandands calrecement urisdicknon bog 1t went onon any event
Ly ovwider wihacther, on the basis that it did have jurisdiction w consider them, the Thres
Complaints raisod  podentially  sobaGnlive  gssees ureder the Code warranting
invediipalion. Olcem coccluded Enat they did oot Besides the (act that the Code applies
at the level of the individual progratnine or cdifosially linked sermes, Daorn placed wengght
on ther farls thiat {1) mach of the First Complaint related to <he peried prisr to Otcom'a
regulaton of the BEC, {ii) meaningtul forther inveadipation waom b be o isproportionatehy
cnslly of Olcom's time amd rescocces; and (i) the BBC's approach to the question,
'LrH.'Il.LdinL;; s pusilion in relation to the limitations of the Claiman s methodology, was
appropriate. foom ackins ledged that ks [etber contained qewr reasoning not contained
il decesion Tetter of 18 Jancary 2022, and thercfore formally withdeew The 18 [anuary

decision and replaced il wilh L decision contaimed inots felwer of 23 March 2022,

The Claimant™ solicitoms sent @ further pre-action prstocol letter on 3 May 2122
(DF 23], proposing Lo seek judicial noview on e Do Grounds oo relied oo, w which

C¥oomn replied an L fune 2022 [RE/S1-57)

RESTOMSE TO PROPOSED CROLU'N DS OF REVIEW

Crownd |

A

I is common grouml that CHoem o obliged to enforce compliance by tha BEC wilh the
duc inpartiality standards sel ool in the Code. Those stamdands reguine o browdoasber Lo
achiewe due impartialily fin respuct of the fypes of comtent b which those requirerments

appryh 1 sach individual programme or editerially linked sevies. Lhe Claimant does nal
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37

.

dispute that broadeastues are soguaired bo achieve this {sce o g, Grounds 5413, which is i

any cwenl clear from the coplicit words ol the Cuece [see G100 abow).

1t is alen cormmon ground that the Three Complaints do ot allege o bresch af (he duc
impartiality stancard w1 relaluon looany partioolar programme o1 secies. Rather, the
Clawrnant contends that the BBC s oatput, lunked a1 as 2 whale, ias faifed to achiewe dur

impiariality i conncctian weith matters conoeming the Luropean Umen {Groonds 524

. Ground 1 thurefane relies gncthe proposidion that ipaddition to the requincmaent to achiewy

Gue impartiality i indevidual programioes or ediorially Tinked seres, he Code imposcs
on brersadeazstars a hroadar, more general regquorement b acliewe dee impactialily acomas
their cntime oatput vn o rolling bagiz In uther wards, it is the Clamant’'s posibior. that @
Lrpadeasior who has achieved due impartiality inorespecl of vach iadividoal roadeast ar
editveadly Tinked series may nunetheless be in breach of the dow wopartio iy standad

when its owtput is considered o an agaregate level (2o Linmands §530-37).

That preaposition is unarguable, and has no isis in the Cod e oar Phe Act

a. The Cude reguirernend i respwct of news, under Rule 5.1, is that this must always
"t presented” withy doc imparbabity, Tnoother weords, the presentetivn of news, a5
aond welien b necuis, miost be dudy impactial. O newes s, inocach nslinee, ard v
each occasivn oo wlich il is presonted, charactarised by doe impartiality, the
broadcaster is compliant. Mathing i the 20003 Act or the Code supgests that <fcom
nevds i eldition Te consider e bioadcaster' s entive rews output az a wholes, on

a mllinE; basis, oeer an mdetermsmate dime Boveann o makee This assessnuent.

E. Tn rospect of other madbers of prlitical ar industrial conteoversy and matlors
kelating b current public policy, Toale 5.5 explcitly states {omd Role: 517 amd 512
stake withe rrspeece D U emajor” matters) that duc inpartiality may be achseved veabm
& programemne oF serics of progrmmes. Thiot reflocks s, 32004 [a] ol the 20005 Act (sec

G alowe], which vapressly provides that the reguitement omder s 32000609

(reflected in Role 5] “pey he supiched by being eatisfed in relntion 1 a series of

|.&

phoyrrrmses tnkes as 7 2etane”
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vo Thus, reither the Code noe the underlyingg slabulory proasioma are consistent wilh
the suggestion thal Lhere i a [urdet question be ask, onee due impartiality is
arhieved ag the level o the indeadual programme or saries: namely, whothaer he

output as a whole is daly impartial when victeed ak o macro level.

o, Suclua suggestion s also contrary to the conclusion veachad by Wes T (e (he Coget
of Appeal in R {Awirmmone: Mon Peef Orppoeseifee TY-Nevestz) o Offce of
Creenprwainabiees [H21] EWEA Civ 1334 (R H9-125), who staled al 544 thal " filke
Hreezf ol Hie Coade 12 tant e Ioipartialing eeast be et by eachl progrereee or By o (inkey

BeTTes 0F PRATIRM RS

1, [tis unsurprizing that tw due irpartiality regime under 1he 2000 Act apphes al ibis level,

41.

42

sice it is land beosee Tow fhe regomnanents conld otherwize be onoritored or enforced.
Thaw qeguitements apply 10 the {vast) majorny of hitoadeasl licersesd copeices of which
there are currently appreesimately 20600 in total, 1F the question of breacl depended, in
respect wf each such sorvice, not an the conlenl of any e pregramooee o sepes, Lul on
detailed cxarnination of thousands of hours of programmeng ona molling basis, and on
agwess nuent af bhe amount of aictime that had been provided Lo compeling vicws aoross
the broadcasber’s nutpit as 4 whole acaoss an indefinee time period, there 1 ne way that

a fuglalaluot woll firwle resources wonld be able to police compliance.

The Clavmant suppests that the Code, construed as Ofcomr has constroed o, iz wliva sires,
the 2000 Acl However, the Code reflects Lhe Language of the 2003 Act, which requires

Ofcom In ket “zuck storedinds for A content of progremenes” a5 appaar mo COdcnm e

crlowlivte f secwre e stenaards shjvchions”. The Code's dae impartiality regquitements ane
indeed standards for fhe content of programmes, oot stacdacds toe e bmoadeaste’s
ngerugabe output viewed as a whole; and they are Lhe slandard 2 whocb Ofcom coms doers

are best calculaled b secure e 0 Act's due impartialite ohjoctives.

I dowes rat Followe Frnm this analwsis thal viewers with soncetis bt the BEC s owlput at
an aggregale level have no miourse (CF Grounds §45). tuch concerns may he raised

clirvctly wath the BBC in relation to the BBC's prormotion of its First Pablic Turpose,?

* The BEC's First Mablic M'arpose is (in summary) b provide imparmal cewes and onfocmation o help
prople understand and engage with she waorld around them [DFLE].
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and /o may be raised with Coon i relation b {lcom's sething of the Operating Licence
ard regulalimy reporting dutics and for Ofcom’s seliing of BRC perfonmance imeasurcs
under Artcle a8(dy of the Charter fsee further the detailed cxplomiation of Ofuein's duties
in yefation to e BBC set ont in Ofcom™s ledier of [/ June X132, pp. ¥4 (KRS B3-R7), whach
is roprated in Annex A7 to these Summary Crouncs for ease of relerence).d A1 that Bollows
fruro the abaoovce analyeds is thal such concerns do oot give dee oo legbmmale complainl

about the BBC s complidnoe wiil the due inpartiality requirements of the Code.

43, Mor iz this analysiz tnoonzistent with the approach Cdeam bes taken in the past, as
supggested in Groonds 5460 1o respoed of the 2018 Complaint, Ofcomn invited  the
camplainants to narmow the scope af the complaind 4o ecrtain broadeasts and than assessed
fhes for cormplianee, becaose it considarad the indostey woold hercht froen guidance.
Ofzom has explairned why it, reasnnably, did net adopt the zame approach in the peegent

[N B o

a4, The Court is invited b refuse pecoission oo Geound 1

Ground 7

45. CMcon went o0 in any case o cnsider whelher the Three Complaints raised potentially
subslantive issues under the Code warranting investizdion. (deoe cancluded that they
did not, ‘That is a quastion ot judgment for an expert Tegulator, who s exlensive
expericnee applying {he Code, and a wide discretion in deciding whetber a complaint

warrants cxopenditane of its hmikel oesoueges.

40, Bosides the Fact That Ibe Code applies at 1he level of the individual programrme or
sdditorially linked series jas v which see above), Olecin placed weight on Lhe facts that: i)
the Farst Complaint relabed to a twenty-year pereod most of which pre-dated Cfcom’s

vregulation of the BBC; [if) the seope of the Thies Complainls was such that addressig

o

L b eeplanation cordsined in Annes A has bean opdated From e version contained in Cfcom's
listber ol 18 Juzwe 2022 to reflocs the tact that the latest BRC Anmnal Report wiss pauldhaboed s July 2022
Crfevmn Resgareh reforved bo weas published en 22 Fane 2022, amed dor completeness b include
PLrionia e INeasu s,

*Ofcer has ecenty published a suite of docuroents eplaming vanoos aspects of its Togulasion of
the BBE See. among othor thaos, Statement; How Cfcom regulates the BEC; Cfgom’s conpsltabhon or
Modermising e BT s Operabing Licomee; Researcls Drvess of pereoptions of dug inspastiality: The
BEL and the wider news linndscapes Beseancli Exploration fnte pudicnes expectations of the BB in
i o mereng eoedn ey snomenl wigd Besco e BEC Ferfoemanee Tree .
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theon in g mamningiul way would be disproportionately eostly of ime and posoues; {a1i)
o similar complaing (namwly. e 2018 Complant] inaking sindar allegations on the basis
of similar melhodalegy in relatien fo some of the very same content had rscantly hoen
wiavesed and rojocted; iv] the Brexit retorendurm hag Bees conchided and the UE s mow
no onger @ memwber of he FUL herelore the “graviey™ of Lhe matter had been reduced;
arud [vd {he BBC hod, in Ofcem’s assessment. reached an appropriate decigion, amd
particular had been correct to tyeal the sir of quactitstiwe analyss on whichthe Fiest and
Serind Complaints woere bazed as, oo its vwn and divorced feom analysis of 1he conlex)
and nalure uf the programming. incapable of estaldishing o breach of the due imparnalicy

e e el

47 The Clairoaol s arguments come nowheoe near o establishing that (fvent's conclusion

wois irrational;

a. The Claimant accepis that rateria] oroadeast before Aprt X117 cannot Be the
subjoct ol a complaint e Ofcom [Crownds §30(RY), bul supgesls i Ofceion lwuld
have considered the somplaiol by meferende b matenal broadcast after that date.
Hunegwir, the First Connplaint was concetined with a 20-poar slecteh poing hack to
2K and the ey salishics” Luadlel puoinks set cul in the "Brichng Mo’
underpenming the Ficsr Complaint relates exclusively to pre-2007 cantent When
assessing whethor investigatinn was warmanted, Ofcom way enbitled to place

weaghl of the fact that the focus of the First Comaplaing was on pre-ZH7 oonLenl.

b “The Claimarnd states that Dfcom’s concerns that further investigation would e
dizproportionately costly of lime and resowtoes prowided “re rahona! Basis™ for its
corwlusion {Seodmls ). That is incuermect. The 2st is nnt, as the Claimant
sugrarpi by, whethar a cooaplaint “riees palenbialy substmafioe fssnes e e Code®,
but whether i “raeses poremtioly snbstentier senes aorder the Code (el tosensie
vpestiga fron by Ofcont” [sew §14a abovey. Ofcom is clearly ehlitled 1o have megard to
time and vesauree CoRsiermrmts when asseesing whether investigation s searranted.

It cannot investigate all the complaints i receives (see 515 alewed,

Co Mo was entilled o take intu accoent, the fact that, given the scope of tho ' Thren
Crrmplaings, sampling’ at a proportionate Tevel woild nnl answer bem ($C0F

Lround ESIz}(iTH. In utmer wonds, a0 sssessment by Ofcom that certain
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prageamines did fall shert of the due impartialty stacdard swauold oot estaplish a
wpstemic Tnas' of e antl alleged oy the Claimanl over o penod of seors, and an
assessment by Olfcarm Lhal rerlam programmes gret the standard woold oot

dertonsdlrale 1he absence of such a bias.

Cfcurn wirs eugually cntitbed w take into accoent the fact Thist 10 hind as recently as
M9 reqectel o cormplasnt that not only relied on similar methodelogy bul covered
comg vk the same conbent as the prosent comglaint (01 Cnownds §50(c) (i) ). In that
case, (Hoom dentificd as 3 ecagan for azseszing the content e guestion sand
publishing reasons for rejecling o that broadeaslees wonld be assisted by guidance
art {he e impartiality standard. In the present case, Dicem was entitled
conclude that no such further poidance was needed, and no soch spocal cessun

thesclnre applicd.

LIcorn was entitled 0 take into accouns the et thit the Brexll referendom bas
been comcluded ard the VK s v nn longer a member of tha ELL when assessing
the yravity of the Three Complaines (CF. Crounds 8505w All of the content
cerpplaime] of fhat falls within Cdeomn™ perind of regulabon peet-dades U
referendum. Any alleged Tack of doe impantiality on the part ot a breadvaster m
relatwan Lo tha EL is plamnty bess significant now than ot womld have beer in the

cortexl ol 4 prrndieg el ndumn,

Ctcome s conclusion that the BEC reached an appropriate decision oo the mmatter
wis reasumable. In particular, the BBC's asscssment Fhat the forme aof analysis
undeclving the Thiee Complainls was oot on its own capable of masmg a
potentially substantive issoe i celaton be due imparliatily s consistenl with
i Heoum®s Gundanee ta the shlect that due impartiality doss nut naquone egqoal airhme
1 ba piven to compubing vivvws: that thete are g rnnber of didlerent ways in which
due impariialiy may be achicved; ond that it is & matter of eddotial discralion
which b employ A e Justice Sapperstone recognised, the assessmaent ol due
impartiality i= not & guesben of chechive, measurable Tact Tt 2 question of

judgment, depeoding an conbusdl.
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CONCLUSLOM

4B. The Cowrt is invited to refluse permission and bt award Ofcom its onsts of its

Acknow ledgment of Service and Summary Grounds in the amaunl seL ot i (RBS127-

152,

JESSICA BOYD QO
15 July 2022
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AMNEX A
Oleonn'’s other funclions under the BBC Charber & Agresment

Unher the currend Charler ayrangements, the BBC Board is responsible Far the govemange of
tie BEC. Arlicle 4 of the Charter states that the BBC's Obypect 15 T Fulllmenl of its Mission
and promolbon of the Public Purposee. Under Article 5, Lhe Migsion of the BEC includes
serving all avdicnoes through the provision of impartial services. Inaddilion, Lhe BB s First
Tublic Puspuse is the provision of impartial newss amd information [Arlicle 6). Responsibility
f enauTing that the BB Tulfils i Mussicn and prameles the Tublic Puiposes falls iothe firss
instance on the BBC Board {Acticle 20p For eaample, sfe the [mpartialily and [Edwerial
Gtandards BBC Action Flan in Oegoler 20270 in which the BAC announced that sn 202 it will
begin a serics of repular thematic reviews of output inkey areas of public debate.

Article 36 of the Charter sels ouf (hw prancipal functicns of Ccom as coternal regubataor of the
BEC

Operating Licence

fewin musl propare an Chperating Framoework contiining the provisinons Ofcomn considers
apprrapriate to secure the offective rogulaton of the activities of the BBCLY Ofcomn must also
sat an Operating Licence for the BBC UK Public Services which must contain regulatery
crenditions CHoom considers appropriote for requiring mme BBC: (@) o fulfil its hission and
prommate the Public Purposes: (B o securs the provision of distinclve rubput and servces:
and ] to secure that audicnies in Seetland, Wales, Mortharn Lreland and England are well
served. Theorolore, the Operating Licence cantaing the regulatory conditione that Ofcom
cans.ders appropriabe fur reguiring e BBC Lo fulril its Mission and Public Purpeses.

After a public comsultatiun, CHoam sel tha firsd Dperating Licence for the BBC on 175 Chtoler
A7 Ofcom is curmently preparing o consullalion en an wpdated Urperating Licence For the
BEC, which will b published shortly.

The BEC must comply wilhihe Reguiatory Conditions af the Operating Licence inproviding
tre UK Public Services and Ofonm Bas entorcement powers to cosure such cemplianee.
LI Yy cuhgwder famplaints made to Ofcom b}' any pursson and garey oal soech
mvestiations as CFomm considers appropeiate. 2 If Ofcom is satisficd that the BRC has laile.d
b comply with a Regulatiry Condition of the Licenoe, after giving the BEC o reasonable
epperlanlly bmake Tepresentalions about the matter, Ofcom ey divect (he BEC Lo take such
glepe 1hat Ofcom comsider will remedy the faslure to comply and oy impose a financial
nenallyr.

10 Tppnertia iy wed FaFivorial =t loands . BRC Aetion Pl wee o puealing Lhe pesvonze s Pl Senokas
Farv ey, Slctaler 2027, This stples; “Thiess redews woll enswere thel de :'mpu:rfl'u::li'.:!:l.l ri i'dfli_':'; ackivpad acrars
HRC apkpair, wed bhok o ferevaalh o 2ina s Bl gleaipaikts are dwniy authentcally eed soerhosly reflectrd dirass
e canlert L This amdy b Tend e dfee BB Fuueg' I wssuere abseif (gt the Bdrioren’ Qaudslizes, thae the Soaed <215,
are hwng faflmerd ooes QB aantpa en g partizadic geoes ox opee These readgans i oo petelished

L e s e Fronoeheen Lo e G

Lty cupy of the batest Crinselidated Crperating Licence updated 1% idayr 2022 es here

B [Fergedares bor gnforceriend ob eegoenents o e HEC Aereervand anad conplenmse woth Vidooam
1 alus e nk ae Eivn
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Heom may determine measures il codsiders appropriate be assess the pedormance of the UK
Mublic Sorvaces in fulfilling the Mission and prronmading thae Puble Purposes.

Reporting Requirements
The Charter alsoimposes teporting requivements on both the BEC and Ofcom.

Antyal Repords

[he BBEC i required to poblish an anooal repont each financial year wilh ils assessmend ol
Fessw the BBC has sdefivered its Mission and Tublic Purposes and the exient fo which the
carmitrnents sl ot the Annoal plan, as well a5 regalatomy aced other comimi bnents, Bave
Peren mel. Fodlowing roconrt of the BEC s annoal reporct, Qfcom also muost pablish an anngal
repott, setting aul how Ceom has carded aut it principal funchons under Lhe Charter across
the whole of the United Fingdom This report inclodes Ofcomis assessment of the BRC
compliance with the specilied requicensents, The BBC's latest Annual Report tor 20217 22 was
published i July 20225+ and CHeom™s Annaal Report on the BBC was published in Novembwr
Ky T

Olcorn’s 39 Arewal Heporl o the BBC i duwe to be published in Movember,
Perivdic Reviews

Linder Artwcle 51 of the Charter, (CHoom mual carry ot and pulish bwo or roore detioled
prerinda pevicws on the extent to which the BEC ia fulfilling its Mizsion amd promoting cach
of the Public Tarposes and addressing any cpecitic issoes af coneern identified by Ofcom,

Opam is currendly finalesing ils first Perdodic Review of the BRC 4o he publizhe] wliemtly,
which will Tl jpto the Govormment's blid-Charter Bewiese. (Eeom conducted o public
consullation in advinoe of this Periodic Weview from July to Sepiembser 2021.0¢

Ad-hoc Revicwes

CHcolts also requuned, where appropriate, to £ any owd arul publishoad ditivoal ad hou reviews
addressing any specific issue of concern identified by Ofcnm velbating ta the sctivitics of the
HEC Hhat ace subnect o regulation by Ofcom under the Charter amd e Agrecment Ln thes
regard, CHcom published a review of the BBCTs news and curvenl affams omdput in Crtober
2019, which addres=cd, inter aba, the BEC's proonaotion of Puldic Puepose Ot Tn Ocbeber
2118, Ohzom also published o reviesy of reprasentation and porlrayal on BBC el jsiga 1

Research

Artiele 48 of the Charter provides that {fzom may condact cesearch te inform the carryving
cut of any of our functions. Porswant 1o this, Ofcerm maamtains an extensive roscanch
programme relating to all aspects of the BEC's perlormance. In parUcular, Ofcom has

14 BBC Annual [i-puert 211271 523

15 L Heom's 4™ Anaual Repoevt o Lhe GBC

16 Elowy !".II.":'.'.'.".'..E!'."."l.l.l.l..'.li'?.I'.'."'.Iilil'.

17 letiews ol BEC s aned ewcerent atfain

= Bepresentaliom and portrayal on BBEC telev isiom
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published various pigces af research ralating to duc impachality and the BBC. This rescerch
was inillally carried oul as part of Ofcom's 2009 review of BBC news and current affairs
(referred to above). Ofcom has reeently refrestied paet of Lhis research and spoken to
auwdiencas from a wide tange of backgrounds to undersiand the current influences on thwir
perceptions of BEC impartality, We published the vesults of this research alenguide our
Periodic Review on 22 June 202217

In additien, Cfoom cacries aul oigoing research racking audicnoes’ peoceptioms of the BBC s
impartality i our BRC racker and MNews Consumpton suceeys. Ofcon has putdished the
mesulls of these surveys on an annoal basis since 2018

19 Biwgearchs Dirvers o [ |'}"Ii|| s e ||||'\l..||i il Thie BEL anad Hhe seidor i W I:!i_l I'L-.Ij_'
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Mehu OfFcom
i e -1
Mgy COmun CA0us warh
LT T T

Home {1 » TV, radio and on-demand |httpe:fwsw ofgam.org.uk/ty-radio-and -on-demand)
B Broadcashing rodes (https fwww ofcaom,org uk/tr-radio-and - on-demands/broadsast- codes)
B The Ofcom Broadcasting Code (hekps: furww ofcom.orgukfoe-radio-and- on-demandfraadeast -

todes/broadrast-code)
» Section fug: Dpe impartiality and due accuracy

Section five: Due impartiality and due accuracy -

05 anuary 2021

This section relates to the concept of “due impartiality™ as It applies to news and ather
programmes,

* Guidance notes: Section five — Due impartiality and due accuracy and undue prominence of views
and vpinions {PDF. 339.1 KB|
[hitps:fwww.ofcom.org.uk/__data/assets/pdf file/0033/99177/broadcast-code-guidance
section-5-march-2017.pdf)

iRelevant legiclation includes, in parlicular, sections 319[2)ck and {d), 319i8 and section 320 of the
Commumcations Act 2003, Article 7 of the Eurapean Corwention gn Transfronter Teleyision {for ECTT
Servives only), the BBC Charter and Agreement, and Article 10 ol |le Eurppean Convention on Human

Rights )

Principles
To enture that news, in whatever form, 15 reparted with due accuracy and presented with due impartiality,

Toensute that the spedal impartiality requirements of the At are complied with,
Rules

Maaning of "due impartiality"
“Due” is anmporlant qualification to the concept of impartiality. Impartiality tself means nat

fawourng ane side aver another. 'Due” nwans adequate or apprepriate to the subject 2nd nature of
the programme. 3o “due impartizhty” dues ngt mean an equal division of time has to be given to
avery view, or that evary argument and every Facet of every argurment has b be represented. The
appreach to due impartiality may vary adcd-dmg ta the nature of the subject, the type of programme
and channel, the likely expectation of the audience as ta ¢ontent, and the extent to which the
centant and appeaach is signalled to the audience Context, as defined in Section two: Harm and
oftence (hitps:fwww.ofcom.orguk/tv-radio-and-on-demand/broadcast- codes/broadcast -
code/section-two-harm-offence) ot the Code, is important. 3 1

%0



Due impartiality and due accuracy in news
5%+ Mews, in wnateyer farm, must be reparted with due accoracy and presented with due imparkbiality

5.2: Sign ficant mistakes i1 news shaule normally be acknowledged and carrected an air quickly dor, n the
case of BBC OOPS, camected quicklyh. Corrections should be appropriately schaduted fet, in the case of BBC
GDPS, appropriately signaled ta viewers).

& 3: Mo palitician may be used as a newgreader, intersigwer or FCpOFLer 1P any News programmes unless,
excephionally, il is ecitarially justfied. In that case, the political allegiance of that perser must be made
Clear ko the audience.

Special impartiallty requirements: news and other programmes

Matters of palitical ar industrlal controversy and matters relating to current public policy

Meaning af "matters of political or industrial controversy and matters relating to
current public policy™

Matkers af pahtical or industnal controversy are peohbcal orindustnal csues on which paliticians,
industry and/ar the media are in debate. Matters relating to carrent pubhc pobicy need nat be Che
subyect of debate but relate to a policy urcer discussion or already decided by a lacal. regianal ar
natignal governmant o by badies mardated by those public bedies to make policy on t1z rbehalf,
for sxample non-goverrimental organisations, relevant internabonal irstitutians, ete.

The exclusion of vlews or opinlons
frwle 5 & applies to telewsion and radia seryices fexcept restricted servicesh and bo BBC 0OPS.)

5.4. Programmes in the serwcas [isted abave) nnust exclude all pxpressions of the wews and oppinions of
the persan providing the service a1 matters of polincal and reestrigl controversy and matters relating to
rurrent public policy funless that personis speaking in o legislative forum o na coort of law) Wiews and
gpiniors relating ko the prong on of pragramme services are alsa extluded from Lhis requirgrent.

Tha preservation ef due impart|ality
(HLles 5 & ta 517 apply to television programme seroces, el el serues, Matianal radio and national
g tal sound progromme services, all BEC radha seraces and BBC O0OPS.

5.5 Oue impartiality 7 matkers gf aahbcal or mdostrial controversy and matters relating to current (roilwle
policy must be preserver on the part of ary person providing a service flisted abovel. This miay be achigved

within @ pragrafrme ar aver 3 serics of programmes kaken as 4 wrhile.

Meaning of “series af programmaes takan as a whole"

This means mare than ore programme n the same ervice, adivorially lirked, dealing with Lhe sarme
ar related issues within an appropriate pericd and amed at a bke audience. A& series caninclada, for
pxarn;le, a strand, of t'wo programmes [such 35 a drama and a debate about the dramajar a cluster
o1 ‘season’ of programmes on the same sobjoct, 32
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5.6: The broadoast of editosally inked progransmes dealing with the same subjeck matter {as part of a
series in wih ch the braadraster aims to achieve due impartiality} should normally be made clear to the

audienge ongirl 1l

5.7 Wiews and facts must not be misrepresented. Wews st also be presented with due weight aver

apprapriake timeframes.

2B Anvy personabinteresl of @ reporter or presenter, which would call inte coestian the due eupartiality of

the programme, must be made clear o the audience.

5.5 Fresenters and reporters {with the exception of rewws presenters and reporters in news programmes),
presenters of “personal view" or "zuthored” programmes oF ters, and chars of discussian programmes
My exXpress their own views nn matters of political or ndustnal certroversy ar matters relating ta corrant
public pohcy. Howewar, alternative wignwspiints rmust be adeguately representad either in the programme, ar
4 serieg of programmes taken as 3 whole, Additienally, preseaters must nat use the advantage of rezular
appraranies b prormote their vigws ina way that compromises the reguirement For due imparkiality.
Presenter phone-ins muost encourage and muss not exclude alternative views.

3,10 b personal view of authored pregramme ar itam must be clearly signalled to the aud ence at the
qutset. Thisis a minimum requirement and rmay nok be sufMgiend inall orocumstances, [Persa nality thans-

inhasts on radio are exermpled from this provision unless their personal view status is unclear.]

Meaning of “parsonal view™ and "authored”
"Personal wiew” progra mimes arg pragrammes presenting a particular view or gerspective. Parsanal

wigw programmes £an range from the autright expression ¢F highly perlial wiews, for example by a
perann whi s o member of 3 lobby group and is campaigring on the Subject, to the ©onsiderel
“authored” opinion of a journalist, commectalor gr academic, with professianal expertiso or a
e ihism in anarea which enables her or him to express opdnions which are not necessarily
mmidinst searm.

Matters of major political or industrial controversy and major matters ralating to currant

public palicy
5 11: In addition o the rutes above, dus imbartiahty st be preserved on matters of majar pofit cal and

industrial conbrinersy and majar matters relabing to current pebhc poliey by the peragn providing a2 service
{isted aboveyun each preprarme orn clearly |nked and time ly program mes.

Meaning of “mattars of majar political or industrial controversy and major

matters relating to current public policy®
These will vary accarding bp evants bot are generally matters of pelitical or industeal cantroversy or

matters af currznt public policy which are af Fatianal, and often interpat onal, importance, or are of
sirmilar signihicance within a smaller broadcast areo.
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5,12: In cealivg with matters of major politcal and industnal controversy and majar matters relating 1o
current public pahcy an gappropriately wide range cf sipoificant views must be incloded and given due
weipht in eacls arogronme o i1 clearly hnked and timaly programmes. Views and facts must not be
misrepresented,

The prevention of undue prominence of views and opinions on matters of political or
industrial controversy and matters relating to current public policy

{Rule 5.13 applies ta local ratho seraces dncluding comnonity radio sorvices), local dipstal sound
programme seryices firgluding community digital sound programme services) and radi itencable content
se-vices, For the avoidance of doubt, if does not apply to any BB cervices. |

R.13: Broadcasters shauld not grve undus pramingree fo the views and apinions of particular persons ar
bodies on matkers of palitical ar i1dustrial controversy 30d matters relating to current pubhe paliy i all

Ehe programnes ingluded inoany service {listed abave) Laken as a whale.

Meaning of "undue prominence of views and opinions”
Lndue preminence is a significant imbalancs of views sred within coverage of matters of polizicalar
industal cantroversy or matters relating to current public pahey.

Meaning of “programmes included in any service...Taken as a whale”
Fragrammes included in any serwce taken as a whole means all prag-amiming cr a se-vice dealing
with the same or relatec 1550e4 within an appeopriate period.

Frootagtes,

L £y BBE ODPS this should be rade clear to bhe audience by approonale sigrdlliog to the audience,

See also...

{nntent standares {httpsfeswesafcom org ukfty-radio-ar ¢ -on-demandmlormatie n=-for-industryg/bbc-
operating- frameyarkAcontent-standards)

‘he Charter grees Ofcarn responsibibty fa- regulabing the cantent skandards of the BEL's telavisian, radia
and on-demard programmes.

Broadeast and On Demand Julleting Motes to 1roadcasters (htkps-Mwawe ofcomoarg. abfatiom -
afemrdlarectibulletinssnates - te-broadcasters)

13 Jume 2022

DFcam accasianally publishes notes to alert broadcastors and on demand service proviclers bu by changes

or mfartation 34
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Section Flve

Due Impartiality and Due Accuracy and
Undue Prominence of Views and Opinions

Guidance

General

11 This Guidan;e is provided to assisl broadcasbers in understanding how Qfcom will
usuaihy interprel and apply Lhe Broaduasting Cods. The Guidance to Section Five
shpukd D@ read in conjunciian with Seclion 3. Electlons and Referendums. and the
accompanying Suidance ‘o Secbon Six. Howeve, Oftom oonsiders sach case an its

facts.

12  Where relevant, webdinks ara provided W cases (alveady published oy Ofopm ) which
broadcasters may find helpful when considering how to interpret ine Cade.

13 Differenl rules w.lhin Sacuan Five apply to different Cfcom licensed services and (6
EBEC LK telavision, radio and an-derand programme senvices’ s follows:

Rekevant Rules Which types of
programming Are
polantially covared?

Rules 3.1 10 5.3 Mews programming
Nncugive
Rule 5 4 Mews programaning angd

other pregrannmes

Rulas 550512 Mews pregramming and
INGhUSive wher programmes

" Fumeded by fhes v les.

Which types of services am
covered?

+ All leensed radio seryices,

& Al licenspd tRlEViSION SAMvICeS.

« Al BRC 2K lakwsion. radio and
B-demand programmes sanices,

o Licensad rado services (other
(han Reslriclad Serace Lioenses
—"RSL&").

+ Al lleanged tEEVSION Servicas.

» All BB LK 12levision, radio and
an-demand programma Sarvicas.

+ All hcensed telavision senviges.

« Al licensed natienal analarure:
radio sernvices [i.e. nalional radlo
seryicash and digilal mdlo services

1
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{i.e. naticnal digital soumd
programme Semvices) — but doss
not epply to non-rational radio
services,

= &ll BBC UK {alavision, radio and
on-thrmand programme S2rices

Rule 313 MNEnws pragramming and + Adl lacal licenzed radip services
athar pragrarnmeas (incAuding communily radico
REMVICES].

e All local digilal «tund programme
sorvleas (ncluding communiby
digital sound pragramme
Sarylcas].

» All radia licensable content
SErvices.

+« Does nit apply to Resincted
Service Licenses ("RSLs™.

« Dass mot apply 1a kensed
nalitnal analogue radia senicea
[ra. rralional radio servicea) and
dwjital rAdla sarvicas (ia. nahonal
dwgital scund programme
SEYICEs ).

» Does aot apply (o llearnsed
1Elevision Seraces.

= Dpes not apply o BBC UK
{elevision, radio and an-demand
programme Senices.

I
Meanthy of "due impartiality™:

"Dua" i% an important qualification 1o the concapd of mparliality. Impartiality itself
Meais not favouring one side over ancthar, "Due" means adequate or appropriate to
the sublact and nature of the programme. 5o “dua Impartialty” doss not mean an
equal divisian of time has to be given 1o every view, or thal every argument and every
facet ol evary argument has to be represented. The approach to duw irmpartiality may
vary according to lhe natura of the subject, the type of programme and channel, the
likely expectation of the audlence as to goatent, and the extent 1o which the contant
and approach is signalled to the audlence, Context. as daflned n Sactlon Two: Harm
and QOffence of the Code, is important,

Guidarca

14 Central o the application of Seclion Five is the concept of "due mnpadtiality”.
Dependlng on the facts in each case, dus impartiality may need ta be applled in al
programming genres, including cinema Aims shaown on telewvsion, comedy
programmees, or telayised dramas. However, inrgaching a decision whethsr dus
impartiakty nesds 1o ba preserved in a particular case, broadceasiers should have
regard (o the ikealy axpaciation of Iha sudience ag o the content, and all olher
refevant contexiual fackers. For example, audience expectations would not narmally
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1.3

1.4

gxpact the same approach 10 due impaniality to e iaken inan histarical drama
cemparard with a serlous documeniery pn @ conirovarsial ard conlem arany i[S3ue

IF & 3gnice is broadoasl autside the United Kingdom, this fact may ba Rakean inlo
aoroum when consicering the application of due impartiality. However, the dug
impartiality requiremants of the Code sbll apply 1o such gerv gas.

It is an edilarial maiter For lhe broadcaster hivw due impartialily is preservad, as lang
as the Code is complied with.

Rulsz ralating 10 due impartialiy and dug accuracy in news

Rule 5.1

Mews, i whatever form, must be reportad with dug ascuracy and presented with due
impattiallty,

Guidarnce

1.7

18

1.4

114

1.1

112

Accurgey eniails galting the facts right, I complying with fhe reguirerment (o repon
news with “due sccuracy , broadoasters should refer to the clanfication of “dua’ sal
oul in tha maaring af 'do Fnpartislity’. as laid ool abpve. For axampla, whera a
matler is of parbeular public nterest, the requirement to present that mattar wilh dus
accuracy will be corrazpondingly higher,

In terms of jhis seclion of ihe Code {i&a. Lha raguiremnent fior ‘due impartialily” and ‘due
accuracy'), news in whalawsr form would incude news bulletins news fashas and
daily news magazine prodrammes. Just because material is bmadsasl an a rolling
news’ channel doss nat necassarnily mean that the malerial would be charactensed
a5 nEws' crenl.

|n acoordance with & brnadcasiar's nght to freadom af expression. the broadrasiar
has the right 10 inlerpret news avenls as |t sees fil, as long as it complies with Ihe
Code Howewer, hroadcaslers shiould lake care before making any unequivocal
interprelations or stalements aboul contentaus 13sues, which may be depandant on
ruance and opan la different interpretations e.g. statstical indings ar ambiguous
skatements mede by policians,

Fule 5.1 |z potentially applicabla 1o any lapic ncluded i1 news programming, ard not
just wiatters of political or industrial conirowarsy and matlers relating 1o currant publbc
pohcy. There is no requiremanl on broadcastens to provide an alemative viewpgint in
sl news stones o 2l issues in Lhe naws. Flewsver, all news slories mus! ba repeied
wilh doe accuracy and presenled with due impartiahly Lg. impartiality adequate or
apprapriale to the subject,

Due imparlialyy m bews might ke achigved throwgh broadeasting diffcrent wewpoints
pn a particulay iSsue on successive days in a ser es al explicilly inked “spocial’ news
rapofs which each separately Tocus on ome particular wawptinl o0 2 panicular
subjarl. Dapending on the circumalances in each gase, sudh an editonal approach
mighl ensure conpdiance with Rule 5.1, a5 long as it was cearly signpoested [o the
audience, in hree with Bule 5.6 of the Code,

In reporling on panicalar news ilems, the breadeasters should teke account of all

relevant facls, including the nalure of the coverage and whether Lhare are varyng
yiewnoints on @ particular dem. For example, if @ news item ingludes cnlicizm of

|
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indivnduals or argamisabions, than brosdeasiers should congider whether they need 1o
reflect the wewpaoints of the indwiduals o evgenisabons baing criticised, within their
news ouiput 35 appopiate and in & propartionate way andfor reflegt any refuzal to
comment of that individwal or organisation. Whethar naws is presanted with due
impartiality wall depend on all tha rebavant clrcumsiances.

1.13  Inils rescarch, Oftsm has consistently loundg that gudiences say thal impartiality and
accuracy in broadeast naws s imparlant to them. For exgrmple. Ofcom's 2015 Media
Tracker survey” [ond that 33% of all respondents considared it important that
televigion news is impartal, wilh the corresponding figures far radic news being §0%.
Ofcam regssarch has found thal audiences consider it important that welevisson ard
radia news s accural,

1.i4  Gfcom research has aloo dermonstrated that there are graater expactatons for news
channals that are perceived to be aimed at 3 UK audlence than there are for
channels wilh a glebal audignce.

1,15 Broadeaslers can chbicisa or suppart ihe aclions of particular nation-stales in thei
programmirg, as long as they, as appropriate, refledd allernalive views gn spch
natlers

116  Bivadcasters should lake care Io repon surveys and S13lSHCS in conlext

1.17  Where a bropdeasier altempls to seek dlternalye views, but these ara nol readily
available (for examplz, an ndividual or organisation declines to give an inberisew ar
give: comrngnts], there are a range of editoral iechniques for mainlaining dus
impartiality. For example, broadeasters could: saek altematlve swewpoinis from a
renge of sources; summanse wilh due obectivity and In context tha alternative
viewpoints, for example, through inlerviewees axpressing allomative waws: make
chear wlh appropdiate frequency and prorminence that a troadcasler has saughl
altermnativg views from partcular indwideals or orgamsabiins; and/ar ensure that the
vigws expressed in 8 news nem ang chakengad arlically by présenters and reparlers
walhin the programmes. Broadcasiers must nat assamea prior knawledds on the par
of the apdience of parficular ahernative wews. Howsowar, overall, of is ar adiloniel
maller lgr ihe troadcasier as o how il presenls nows with dus impartialily.

1.18  ‘When repeting the news. prasanters and reparers smployed by a broadcaster muost
lake care What thoy prasanl the news with dus impartialily and maintain 1he edilorial
independence of the channel Ihey repreaant.

118  Ofcam's previpus decisions on these issues inchide;

T Moz, 1TV 1
htlos. MawwHonm org ok datafassataipdl file0032/d57aT issue 79 paf

Mews Radio lkhlas:

hiltps:ifasly ofcorm ong uk!  datafassats/pdl fle0012/5131 2abb 185 pdl

Chanmel 3 Mews, Channel 5.

hilns i www. oloom org.ukl _data‘assetsipd! flaD018A45207/abb203. pdf

* BeE
hebps e ofoom o k. datafassels'pd] 002174451 olcom meadia frackar 2015 data tdbrke

=.pdf, published August 2015,
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tlewez, G Tarmil
[ vy alzam org k! datalaesata/pdl {ileQ027:477 15 0bh 206, pdl

Channa! 5 Weaws, Channel 3
bl ns:étwany.afcamearo uk! datadassolsioedl file/0025/463dRioblk 308, odi

Maws and The Dipfomacy aof Defence, Russia Today:
hitps:/fwww ofcom.org.ubkl data'assels/pdl (ile/D022M47371/abb213, pdf

MNews, Russia Today:
hitps:ifwesw ofcomoorg.uk/  dala/assets!pd] g0 846701 icbb2 7. pof

News, Islam Channel
hittps e, ofcomom.uk/  datalassels/pd! file/0017/4561 1 fabb230. paf

Mews, CHSTY

hitps:theneew. ofcom.om.uk!  data/assels/pdl file/D0Z45002/obb2 35, pdi

News, RT
hllps:mweaw . oleamargd ak!  datalasaelsfodi Dle00259 Feabiobb26b, pdl

Maws repod on Matropoditan Palice Sarvice and the Elfson Rewviow, Channat 4

hiltos fivwww ofcom org ukl_ data/assetsipdf file/0026/468056/0ssue273. pdf

Today, MNTY Mir Lithuania
futtpess /e ofcom orukd  dalalassete/pd] e 8504 3808508 204 pof

Channet 4 Mews, Channad 4
hitps Mwweneofeoinom.ok’ dalafassetsipd] AO0D16:502900s50s 295 odl

Anatamy of Ine Oay, NTY Mr Lithuania
hitps e ofcom or.ukl  datafassets/pdl Nile/0012/5 1402l ssue 300, pdf

Rula 5.2

Slgnificant mislakes in news should nomally be acknowladged and corrccted on air
guickly {or, In the case of EBC ODPS, corractad guickly}, Comoctlons should be
approprialely scheduled [ar, in the case of BBC CGDPS, appropriately signaled to
viewars),

Rule 5.3

KMo pollticlan may be used a3 a newsreader, intervlawer of repoHer In any news
programmes unless, exgeplicnally, il is aditorially justified In that case, the political
allegiance of thal perscn must be made claar 1o the andience,

Buidancea

1,20 The use al politicians &s mpoders o presenters in news programmes could be
problematic in fhe context of he requirement foe due impariality. A pahticsan is hkaly
12 include an sacted representative €.g. an MP or coundillor, 8 candidate, an
applicant lo be a candrdate of & prospective candidate {thal is a candidate far
elaction whe khews (hey have been chogan Lo represent a party at an alastian), an
employee of a politlcal parly or an activst.

G
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1.21 A4 previous Ofcam decision in this sres is:

tews, London Greek Radw:
https:/hwww. afcom om.uk!  datalasselspd! fle/0031/46687 ssue B5.odf

Rules relating to speclal impartlality raguirements: news and other programmes

General

1.22 The special impartialily” rulus {Rules & 4 In § 13 inclusive) apply to national and
internatnal maters, althowgh the mpariality due to 6 non-nationa| matter may e
k35 Tognd an example, braadeasters are expected o apply impartiality rules to a
subject such as the Amencan Presidential Elections, For those Qfcom icensess who
are naot broadcasting totme Unted Kingdam, the smpartiality requirements sbill apphy
burt the amount dug may be |ess depanding on the subject maiter and the origingl
country of recoptod.

Matrers of political or indusirial controversy and maltters refahing {0 current public
palicy

Meaning of “matlers of polilical cr industrial controversy and matlers ralating to
curranl public policy':

Matlare of political or industrial controveray are polilical or Ihdustrial iszues on
which paliticians, industry and!er the media are In debate. Matters ralating to cument
public policy need not be the subject of debate but relate 1o a pollcy under discussion
orF already decided by a lacal, regicaal ar national governmant of by bodies mandated
by those purhlic bodies to make policy on their behalf, for example non -governmental
organigations, relevani Eurepean nsllullons, atc.

Guidance

1.23  Whether a “matier al polilsal or indeslnal controversy and matter relating lo cument
public poicy” «& beand dealt walh in a programme will depend on a range of factars.
Just because a 'paltlcal” of ‘policy’ matter is refened |o in @ programme, or
broadcastars doal vath particular matters that elicil sirong emations, 4088 not mean
that tha special imparialty rdkes are engaged. Canveraely, just because a numbed of
individuals and insliiulians, or he majanty of the audience to 2 service, share he
sAME viewpoint on a cantenbous issue, does not necessarily mean that a8 matter is
nod, for axample, a rmattar of polieal or industnal gonirpvesy.

1.24  There may ba a range al inslances wherg a programme would nol neceszarilty b
deemed la be danling with a matter of pelitical or industral comroversy o & matter
relatng o curranl pubhc policy, induding:

v where references 1o a political matter or policy is essentially descriplive ard
incidental to e rram adilarial premisa for 8 progremme, and where the
pro{prarema does ngt in@ude views or opiniong on the ments of 8 particular
pahtical mater or policy;

a where ralerancas lo political dispules and conflicls are used as desoriplive
backdrig o a hestorical drama; and
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s ‘persanel view” feshrsey an parbcular matters incloded within faciual
PrOQrAm ming

1.25  In considering whelher an issue is one of “political ar indusirlal controversy™ or hes
been broadly seliled . broadcaslers should considar relevant factors. These may
inchyde, 25 appropriala, indepandent raparts commilssioned by, for example. the UK
Parfiamend and whethar tha issua has akeady bean scenbfically eatablished and
dmes nal appear to be challemged by, for axample, eslablghed political parees ar
gther significanl damesstic ar intamatlonal sclentific instilticns. An example of an
isgua which CHeoem cansidered to be roadly settked i3 the scientific principlas behind
Ihe thaory of Anthropogeanic Glabal Wanming.

126 Thereis no requirgrmenl hat there shoold be any political controversy in the UK's
Parliamenl atwat an 1550 for its trealment in a madeas! 1o be subjed to Seclion
Fiva. Hanawar, a matler can sbll be 8 “matter ar cumen public policy™ even if Ihe LIK
Parliarmen! has a saltled palicy on it

1.27 Olcom's previous dacelons on hese ssues include:

The Greal Fobal Warming Swindle. Channe| 4:
FHos: i wan alcam.arg.ub) dataiassels/pdl file)030/543%ssue1 14 ol

Ary inconveaanl Troth, Channe| A:
hllee: e olearm.aru.uk!  datalassete/pdl file W22 4067 0vias e 165 ol

Umimak Talk and Politics and Beyord, Islam Channal:

hitps: v ofcom ookl datafassataipd] NeD02E45467 /obb 106, poi

5t Lanka's Kiing Salds, Channs| 4

hilps fween. oloom.omg.ukl  dalalasselsipd! fle/M02645826/0bb1 98 pof

5ri Lanka's Wiling Fualds: War Cames Unpunishoed, Channe| 4

hilkps. s ofcoin; ong. uky  dato/ssseis/pd! a0 18570 1 obb2 17, poi

POAF Compiairrs Cell. Ol Chigltal

iltps e oo, org, Uk detadassetsipdl MefO028q 785 fobbE 18, poll
1A AR TR T LT LR i Sl et 4 [ DR IRILHE, 1 53 PR

I Focus, Channal i
hitps s ofcom.org.ukl  dataiassels/pol file/0022464 53fobk2 24 pdl

ftarr for Frae Mawidaria Sapeadt Federatian UK, Bangla TV
hiips ey ofcom, o, ki daladasselsipdl Ne/002504 77 25abl2 56, odl

Tire Truthsaakear: Ganpete of Eastern Ukraing and Ukraing s Refivgess
httes: vy ofceruand.k,  dala'assels/iod] filedMH 75050 issue 288 odf

The exclesion of wews or opdndons
Rule 5.4

Programmes in Ihe gervices., .musi exclude all expressions of Lhe views and splnions
of the person providing the service on mattars of palitical and industrial controversy
atd rmatters relating to cumrent publlc pelicy {funless that parson 15 spaaking in a
legislative farum or in a court of law}). Views and opinlong relating to the provision of
programme services are also excluded from this regulramenl,

-
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Guidance

1.28

1.29

1.4

1.31

The persan providing the sefvlea’ s & soncapl used in connechon with the [agal
requiremeiis for the loansing and campliance of broadgasling services. In this rule,
it refers 1o the licensaa, the campany atficars and those persons with an edilarial
responsibility for the sarvca ar par of the zarvica ralher than, for example, the
pragramme presenior,

In conzldering pragramming andar Rule 5.4, Ofcom will considar the available
evidence and circumatancas to ascertain what 1ha views and opmons of the persan
prosiding the senace could reasonably by beld Lo by,

IF a programme conthbulor, whorm Gleom dasms 1o be a 'provider of a sarvice',
EANEESES & vy 0N a matter of polibcal or industrial conlroversy or A matier relating
1o current pubhc policy wihn 1hat serece, thara wll be 3 breach of Rule 5.4 {unless
that parson is Spaaking i a kagislalnee ferlm o n A colet of law, or the view or
Opintan relales to the pravisson af the pragramme servicas Ihemselves). This will be
the casa whethar of not e programme coniribular eharastaniges their iews on hat
matter as being a personal apitlon, and as not baing expressed on behalf of the
bCenged SErvice.

Dlcom's previous decisions an thoso wesuas incduda:

Varaus pragrammaes, Adets Live:
hitfps: feewnw ofcom. orq.ukl  dalalassels/pdf file0031/4BBE67 fabb 191 el

Arab Oream, M Mustakilah Teleylsan:

hitos fwww ofcom.org.ukl  datalassetsipdl file/0028/45577/obb204 ol

FOAF Conference, DM Digital.

ips Awwewvafcom . omg.ukl  dateisssels/pdl file'D0 904 55 13 abb 205, ol

Rusgian language referendum fiant, REN TV Ballic and hMir Baltic:

hittps fiwwow.ofcom.om . ukd  datalassets/pd! file/0030/4 7928/0bb2 14, pf

The preservation of dua impartialily

Rule 5.5

Dus impartiallty on malters of polltlcal or idustrial conlroversy and maiters ralaling
to qurrenl puklic pallcy must e pressrvad on the parl of any person providing a
service,, This may L+ achilaved withln 3 programme or over a series ol programmes
(aken ag 3 whala,

Guidance

1.32

Broadcasters musl ensure due impartialily is maintained in any progrmme or
sattlon of 8 programme that deals with matlers of poliical or industrial conroversy of
matters relating o coment public picy. However, 1he preservation of due impartiality
does net raguird a broadcaster Lo include every ergument on a pericular subject or
o pravide, in each case, a directly oppesing argument io the gne presented in the
Pragranifg.
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133

1.34

135

1.37

1.38

It wall net always ba NECRSSAny 10 present an opposing views which is at odds with e
astakdlshed wiew of the ma)ority or inconsisient wiln estaklished fact in prder o
pragsarve duog imparhality Further, whether or nol dug impaciality has heen
preserved will Als0 be dependent on @ range of her fActors such as the nalurd af
the peogramme; the programme’'s pregeniation nf ils argumend; the fransparency of
itz agends; the audignce it is gimed Al and what the audience’s expecialians are.

H iz imporant 10 nole that the brordeasting of highly critical Somemenfs Soocarmngd
the policies and pol-nns of, for example, any cne slate or itstilulion, is nat e tsell 8
breach of due impartiality. It is, in fecl, assantial thal currenl affaies programmes aie
aole to explkye and pxamine issuas and take a posilian even of 1hal s highly citcal.
However. a broadcaster must mamiain an adequale and appropriate level of
impartiglity in its nresentalion af matlers of pahboally cwirossrsy. Depending on the
spraifics of Ihe issLE, iLmay tw necessary, in oider to fullil the dus imparibality
reguirements, thal allarnative vieyepoints ard broadcasl,

Just broause aconlentious pahlical ssua s receving (IHe coverage within the media
tes not noviata the need lor the broadeaster to provida allernalive viewpmnis on
sLCH an issu e whare appraprite,

Crue imparliality will nol be malntaned merety by oFening people or mafituliong Moely
Io represend alarnatvs vwewponls {for example, representaiives o7 a forgign
guyernrmanly ke apporunity 1> paricpste in programmes, who decline lodo so. Ha
broadcasle cannol obtam, for example, an interview or slatement [aying qut a
parficular viawpolnt on a matler of pobtical or industrial confroversy or matter of
currenl public pobcy. then the broadcaster mugl find other methads of ensuring that
due imparbality iz maintained. These might include someg of the editarial techniquas
outlined n paragraph 1,37 below,

112 ar editowial matter for tne roedcaster as to how it maintains due impartialbly.
Where programimes handle, for exgmpls, controversial policy mallars and wha e
ahternative views are not repdity availeble | broagcasters might considar emplaying
cine or marg al the follgwing editanal lechnigues:

s inlerwewers cauld challenge moee citcally alternative viewponts being
papressad, far example. by programme guests or audience members, so RS
o ansure thal prograrmme patlcpants are not permitled to promcie thair
DM nE i a way hat potentially compratnses the requiresnnant fior due
irmparhially,

¥ wharg an intericWee is oxpressing @ paticular viewpaoint, intenviswears cauld
refbacl allarnative wowponls throwgh questions 1o hat anterviewse;

s gllemativa vigwpoinis could b summarised. wilh due objectivity and in
cantext. within 3 predraimne,

& hnaving available Inloryicweses (o cxpress altermative views: ar

s i alternainve viewpoinis cannol ba chlamead fram parbeular instiutions .
govammeanls ar indiwvicuals, breadeastors could refer 10 pubbe statements by
such nstitubions, govemmants or Individuals or such wiewponts could be
expressed, for exampHe, through presentees’ questions tointerviewees

In gudience panicipeticn programmes whera vigwers ar islanss am encouraged to
telephone in to a programme, while broadcasters can anzouraga callars from

g
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different perspoclives, it should not ‘manufeciure” themn. However, whoethar o mol
vigways or lislences make calls, it is the respansibility of the broadcaster 1o ensura
that due impartality |& mamiained. Therafere, in the situation where, Tor example, a
matler of pHitical controversy is being covered in an eudience participation
programme and there ara no views being expressed in opposition ta the viewpolal
being featured, broadcastars mus! have systems in place (0 ensure that due
impartiality is mairtained. Far axampl, o a presenter or broadcaster is aware that
they are receiving few dudwnca intenventians wilh an altemative point of wew, they
cauld consider some of the editonal technigues listed in paragraph .37 above.

1.3%  Ofcom's previous decissns on thessa issues include:;

The Land Cries Ouf for the Blood that Was Shed, Revelation T,
Piips twwew ofcam.ard.Jk! data'assels'nd? file!D3104 7724/ igs0e 141 odf

fhspatches: ingide Britain's israe! Lobby, Channal 4:
hitps:ifwww.ofcom o uk! _ dalaassetsipdl BeD022/46534/ issua | 54._pd!

Femember Pakesling, Press TV
htps-wwewofcom. ona.uks dela‘asselsipaf fileO02647S2Bss0e1 63 pdf

Eahrawr Specia!, Ahlulbayt TV
hitps:fwww.ofcom.org,ukl  dalalassels/pdl file/0028/4 7593/obb 1 85.pdf

Coverage of (he Baishakhi Mefta, Channel 5:
httos Swwew ofcom. oro.uk!  calasessatspdd flef0? 1546254 bk 1 36 pol

Sikh Channel ¥ouwth Show, Sikh Channe!:
hitos fwww.ofcom.om. ok dala/assets/pdf (ile/0026458590/0bb211 prf

Mewsz and The Dipforacy of Defenca, Russia Today:
hiles: . ofcoam.org. uk!  dala'aszete/pdf fAleQ022/4737 150bb21 3 pul

fFace fa Faca, CHETY
https: . ofconl.ora.uk!  data‘assels/pdl file 0026/ 46394 /obb 252 pl

Profescip Repater, NTY Mir Lithuaria

hitps:twww. ofcom.omg.uk!  dela/assetaipdl file002 150340/ ssua 282 pl

Goury Underground, RT
hitps; dasww. ofcoim.org. okl dalarassets/pdt Ale00124662 1 issur 308 pdl

Fox Exatrs, Fox News
Fllps:Svanw, aloom org uk'  datalaseelsipdt Ge00Z8/88T50 ss0e 311 of Ofcoms Broade

ast and Un Doemand Bulleln. pdl

The incigent: Special fnvestigation. NTV Mir Lithuania
hitlps:fwww. cfcomuom.ukd  data/asseta/pdl Nle/001 BP0 1 25508 -319- of- Dfcomns-

Broadcast-and-On-Damand-Bulletin, -to-be-pubiished-on- 19-Decamsar- 201 6. pdi
ML EITE e L1 LE P e o Ll T R JEr-L 15, el

Meankng of “series of programmes taken as a whele™:
This means more than one programme [ 1he same sarvice, adilorially |Inked, dealing

wilh the same or related issues within an appropriala period and aimed at a like
avdistice, A satles can inglude, for example, a strand, or lwo programmes (such as a

10
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drawa and a debate abou the drama) or a "cluster’ or 'seagon’ of pregrammes on the
same sublect,

Gukdanca

140 The expression ‘aumed al a ke audience’ means that the linked programmess that
make up a 'series' should be bioadeast when il is liksly that those whi walched or
listened Io Liva fiest programnee can cheose 1o walch or listen to the second
programme. In other wards. if the first programme goes aul at 20:00 it i most
unlikely thatl i would e acceplable for & single linkad “balancongy' programme to go
oul al 03.00. The broadcaster is nol expected, howevar, lo predicl the audience
make-up ard iy to achieve 3 3imilar awdience for the setond o subsequent
RrOgQramimes.

141 In applying due smparbalty over editonially linked programmcs, broadcaslers should
carnply wilh Rule 5.6 (58e belrw), congeming the swynaling of cditonially linkad
Pragramiming.

1.42  Cicom' previous decisions on thase issuas includa.

Umrtah Talk and Palitics and Bapand, Islam Channal:
hhws. e ofconong uk!  dalaiassetsipd] file/002 64346 T obi 1 D6 ouf

Eyawness, Ahlulbeyt T
https://wwew.ofcont.org uk! datafassels:pel fle0031 4T85 akl-199. ol

Rule 5.6

The braadcast of editorially linked programmes deallng wilh the same subjact malter
{as part of a series in which Lhe broadcaster aims ta achigve due impartialily} sheuld
normally be made clear to Lhe audlance on air,

Guidance

143 A previgua Cicam dasislon in INis area is:

Locahon, Location, { ecalinn, Channel 4:
hlios:ffweeea ufcom.ard k! datafassaets/pel filke 0023462385081 16, 0df

Rule 5.7

Views and facts must hol be tmizrepregenled, Views musl alsc be presanled with due
welght over appropriate timelrames.,

Fule 5.5

Any personal interast ol a reporer ar presenter, which weoyld call into queslion the
due impartiality of Lhe progeamme. must be made clear to the saudiance.

Guidance

144  Inunderstanding what Is nneant by due weight', it is uselul to refar to the discussion
of “dua” in tha maaning of 'due inpartiality’.

"
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1,45  Broadecastars must ensuna thal they are articulating aternatre wawponis m a duly
obyective manner. Programme cenfant shauld not be skewed (2. through the
editing af vlews) in & mannar thal undamines ippartiakty.

1,46  Ofcom wauld sepact Inat, when dealing wilth matters covered by speclal impanialiy
requirements, twoadeasiars have pul in place procedures so thal reporters ard
presenlers are al leasl aware of this rule and have an cpporunity to make &
declaraton to the broadeasiar. If the broadcaster could not reasonably have known
of such an interest, then Gfocom would lake 1hat into ageount in the event of a case or
compaint. It |s nol axpaciad that presentars or reportera should make Known
persondl and pwlale medical matters to the public.

1.47  Previous Ofcom decisons in s area ang:

Logaltion, Locaion, Locamwet. Channel 4:

htps Sesseolcom . auk!  dalalassets/pf file02 3746235 550e1 16, pdl
Digpatches- The Court of Mer, Channel 4:

hipsifwww.afcom.org.uk!  datalassets/iol fileMO25:4 7761 ssue111.pdl

The Mawszpaperz, Latest TV
hittps:dwww. olcom.org.uk’  datalassets/pdf fileM01745440/issua2 75 pdl

Meaning of “peracnal view"™ and "authorad™:

"Personal vlow" programmas are programmes presenting & particular view or
perspectve. Parsonal view programmes can range firom the outtlghl axpresslon of
highly partial views, for example by a person who |5 8 member of a lobby group and is
campalgning on tha subject, to the considerad "authored™ opinion of a jJoumallst,
commeantalor or academic, with professional experlise or a spachalism in an area
which ehaklas her or him te express opinions which are ol necassarlly mainstraam.

Rule 55

Presenters and reporiers (with the exception of news pressnlarcs and reporters in
hnews programmas), prasenters of "personal view™ or "authoved " programmes or
items, and chairs of discussion programmes Mmay exprass Lhelr own views on malters
of polilical or indusirial controversy or malters relating Lo current public palicy.
Howewver, alternative viewpeints must be adeguately cepresaalad silher Intha
programine, or in a series of programmes takeo a8 a whole, Addlticnally, presenters
must nol usa the advantage of regular appearances to promote their views in a way
that compromises the requirement for due [mpartiality. Prasentar phone-ins must
ancourage and must not exclude alternalive visws.

Guidance

148 Broadcastars ara fras to include ‘isspe-led’ presenters in heir prodramemirg, a2 ag
as they mamtan due impariglty as ppgropriate. In clearly signalbad 'persanal view'
prsgrammes, many in iMe audience are comfortabie with adjusling Lhair expacialiong
of duer wrparbality. Howewer, in order to maintain dug Impartiahty, allernative
wiwpoints showd be adeguelely represenied.

143 Inaudence participaben pregrammes, for example, where viewers and hslanems are
encouraged to lelephane, email gr lext in 1o the programme. broadcasters da nsl

12
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necassarily have 1o ensure an egual number of points of wew ara fealured In anmy
QNe programme ar avel acioss the seres as a whale.

15) Broadcaslars must ensure that if allennative wews ars includad withna personal
view' pragramme Wo mainlain dug impartialily, such views must hed be heluded ina
way thal thay are merely dismissed by the presenter and uzed as a forther
appounity to put forwand the presenters own views. Far example, & presentar
should not usa allemative viewpoints, contrary 1o Lha presenter’'s own. only in a
dismissve way, and only s @ means of punciuating the preseniers own viswpoint.

1.51  If & prasanter has sirongly held views, and thede arg [ew, il any, aternatve views
expressed by the audience, then the broadcoaster mus! take approprate action and
haawe Systems in place to ensure thal due imparbalily is mantained in the same
pragramime or over a seres of programmes [aken as a whole,

15 Previous Ofcom decisians in this arga include:

aorge Gattoway, Talkapor:

hittpa:fweswofcom.org.ukl’  dalalassetalpdl file/0022/46030)issuadT pdf

Coamument, Press Th-

Syran Digry, Russia Today
hitnaf e oTcomiarpull! | data/osssis/pdl file/0025M457450bbld44 pold

Fuls 5,10

A personal view or authored programme of [tem must be clearly signalled to the
audience at the outset. This is a minimum regquiramant and may naot be sufficlant in all
cireumstances. (Personalily phone-in hosts on radice are exempted from this provislon
wnlesg their perscnal vlaw stalus 5 unclaar.)

Guidanoe

153  Tha signalling of an item or programme ag a persenal view or authored is 8 matter
tor the broadcaster,

154 Broadcasters should be aware thal complying wilh Rula 510 00 ks own does not
mean ihat a broadcasier has pregerved due impartialily.

Matters of major politice! or indusirial canlroversy and major matiers refating o
corrent public pollcy

Meaning of "matters of major political or industrial controversy and major matiers
ralating Lo currenl public pelicy™:

These will vary according to events bul are generally matters of political or industrial
controversy of matlers of gurrent public policy which are of national, and often
internaticnal, imporiance, or are of similar significance wihin a smaller broadcast
arga,

13
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Rule 5.11:

In addilien 1o the rules above, dus impardiality musl ba preserved on malters of major
pelilical and indugtrial controversy and major matters relating to currant public policy
by the person providing a service.,.in each programmme or In claarly linked and timely
programmaes.

Rula 512

In deallng with mattars of malor polltical and indusirial controversy and majar maiters
relating to current public policy an appropriately wide range of significant views musl
be included and glyan dux welghtl ineach programme or in glearly |Inked and timely
programmes, YWisws and facts must not be misrepresented.

Guldance

133  Thase addilgnal rules are necessary because of the nature of the supect matler
concerned: a matler gf major political and industrial controvarsy & magsr matesr
relating la currenl public policy is of a significant level of impartance ard 15 lkaly o
ba of lhe momend.

1.56 As Rule 5.11 makes clear, if 3 programme is dealing with 8 matter of major paliveal
ar indusiriel canbroversy and mager maler relatng 1o curent pubhe palicy.
braadcasters shauld be aware that Rules 5.4 to 514 sull apply.

137 Hule 5.12 makes clear that if marters of major poditical or indostrial eontrovarsy and
mapy matters relaling 10 cument public poicy are being dessdt wath Wan, firslly, an
appraprialaly wide range of significant views must be incdudad Irm IRe prograrnera far
i £leary linked and imely programmes}. and second, such wews rmusl be givan dus
wanigghl.

1.58 ‘Sigmficant views' gould include the viewpaint of nabon slates wihose policies are
cansidared Io be matters of major political and (ndustral controvarsy and major
matlars relating to cument public policy,

158  As part of Irealing viewpoints with 'due weight' a brvoadcasier may dabate and
discuss sugh wiews, However, broadoasters must ol digniss or danigrate soch
viewpaints and include them in 8 programme sliinply &% a moans to pdl forward Ther
QN wiBws,

1.60 ‘Whore pmgrammes handle malters of major polilical or indusinal conlrovarsy and
major mallers rafating (o curent public pdicy, and where allernate/e vigws ara nol
readily available, broadcasters might consider emplayng one or move of The editorial
technigues lisled in paragraph 1.37 above

1.61 Prewayg QOfpgrm decizions in thee area include:;

insidar, TW3:

nlipswww olcom.org.ukl  dalalsssels/pd! file/0028ME250zsualb pei

The Graat Giohs! Warming Swindle, Channel 4.

hittoesivenna. ofeorn ong wk dalalassets/pd! e/ DRS00 S489 by 1 14, pdf

George Galioway. Talkaport

hitps:fowew. of com.om.ukd  datalassets/pdi file0012M4 7100/ saue 1 36.pdl
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Commern| and Real Dearl. Pross Ty,
Iitos. s ofcon.org wk! datadassetsf/od! Alaf0025/4658:4 /25161 39, pdf

First Lpaders” Debate (Fland g comymai), Ty 1:
hitp:/fwebarchive nationatarchivas qov uk/20160702 1 B2AZT hiltp: Mlcansing. ofcom. o ukbin
arigsitviipdatestalpchion 10 _po. pelf

First Leamers’ Dehate (Soxtish Mationa! Fardy complaint), [T 1:
hitg: e barehivg.nabionalarchives gov uk 20180 M2 1G282 T g (flicensing. ofceam, o Lk bin

Bky News Leader's Dabale and other programmes, Shy Mews:
httpe: e ofcom ara.uk!  dalafassetsindf OleA002 15471 Ffiszua 162 ol

Various programmes, Aden Live:
nttpsdiwesn ofcomoorp.ukl  dalalasselsipd ile0031 MESET nbh 191 pdf

Ruszian fanguage referengum jem, REN TY Baltle Mir Baltic:

hiloas o aleom org k! datajassetaipd] file! D030 792Biabbé1 4 pof
Haanity, Fox News

[l Swren. ofoonn. ora, uk!f  datalesselsipd] Ala 002384271 ss0e-317 . pdf

The pravaniion of pndie prominance of wiews and opinlons on meifars of political or
fndusirial controversy and mattars relxtbng o current pubiic policy

Meaning of “undue promlinence of views and opinicng':

Ungdue prominence is a signiflcant imbalance of views aired within coverage of
matters of political or industrlal controversy or matters relating to curmment publle

policy.
Meaning of "programmes Included in sny aervice_. taken as a whole™:

Programmes inctluded [n any service taken as a whola means all programming on 2
sarvice deallng wilh the same of related issues within an apprapriate period,

Fula 5,13

Broadeasters &hould not give undue prominence td Lhe views and opinions of
particular persons or bodies on matters of political or industrial controversy and
mallars relating to corrent puklic peligy in ell the programmes inclided it any
service,_takmn ag a whole.

Guidance

162 Rule 5.13 applies only 1o local radie sarvices (neluding community radig services),
Iocal digital gound programme sarvices (including eommunity digita! sound
programme services) and radio licantabke conlent scraces

163 Justbecause a rpadcaster cavered by Rule 5.13 includes anly a single viewpani on
a matter of poliical or indutlnal controversy and matier relating o cument public

policy does nol mean that thers has becn undue prominence given (o that viewpoinl
on such matters. For Rula 5.13 ta be breached there would have to have been 2
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signifcant imbalancea af views gired agross all programmeng on a relovant radia
service deahnd With & mallar of pelilical or industrial controversy or malters relatlng
te CLrrent plbhic pidicy welhin an appropriate period By contrast, nabonal radio
senaces, for exampba, ars required tp mairtein due imparrality within 3 prograrmme
o M than g wegramme of (he same senes.

164 Injudging whether 1hera has been a signifigant imbalance of views by panticular
perscns o bodies aiked on & service, Qfgom will gansider how ofien a particutar
viewpoint is mouded agross all programming,

1485 A previous Odcom deasion in thes area is:

Jemi Burnet, LBGC 973
https s alcon_org .ok’ datalassatsiodf fileQ0 130 7T100ss0e 1 36 pdf

Fre-recorded itfendew wittt Bran Madderson, Unity 101
Fillos. lwiatws alcaomeoeo.uky’ datalassetsipd! fleH20/47 135 abbE 26 ol

frams for Caends of Af Agsa
httees: e ofcamorg ok’ daladasselsipd] fesd03205 19890 nhb 268, el
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Procedures for investigating breaches of
content standards on BBC broadcasting
services and BBC on demand programme
services

Introduction

1.1 This docurmanl utlinas Qlcom's Procedures for the handling and resaiution of
complalnts (or far the conduct of its own irvestigations) about Ihe BEC's compliangs
wath tha contenl standards set under section 319 of the Cornmunicabions At 2013
("ther 2003 Act™) and Ihe BBC Charter and Agqreemant’. Thaza Praceduras ara
effacive frem 3 Aprl 20177,

1.2 These Frocedurgs Jpply 1o BEC UK Public Broadeasling Servicesz ["BBG
broadeasting services"} and BEC UK Public On Demand Progranme Services ("BEC
QDRSS

1.3 uUnder tha BBC Charer and Agreement, Ofcom has no remit 1o consider complalnia
concarmmng the BEC World Service and these procadures do nol apphy 1t materal
broadcast on the BEC World Senace,

1.4  Procedures apphying to services privded by BBC commercial troadcasting
companies licensed by Cfcom and procedures applying te BEC commercial on-
demand programme senvices notibable to Ofesm are available separately on the
{Mcom wehsite! Further, separata procedures apphy to (he consideralion af Faimeass
and'or Privacy compaints®.

15 If Ofcam consideds | mecessany 19 depart from these Procedires In any matenal
respect i a parlcular case, o reasons of fairness andior in order for Oilcom proparly
to congider a complant ar carny aut An nvesigation, it will wite 1o the BBEC (and any
other relavant parlies) in advance seiting out the naturefextent of s depanura, and
its regsons for dolng so.

16  As malenal pn BBC QDPS fin companson with broadoast material) will often remain
aveilable lgr viewing, 4 sk of any hanm from a breach ol contenl slandards may be
ohgoing. An example of where it may thersfors be appropriate lo depart from these
Frocedures [in paticular. 1o expedile the prasass} i whera g pateniial breach
Irwablves incitemend or the protection of minces, and 1he malanal remaing available for
UIEWIHQ

1 hittpe e giov uikfgovsrimant oobdicat mnsbibo-charter-and-framework-noreamanl

! Clther medbods of redrees mey be availabe 1o canplarants shrough tha civil courts. Complaints mey
Wik [0 Abdaen l8gal advice.

1 &uch as e BBC |Flan:.reran|:| iPlayar Kida [baih Hudmunual fwd gutang pr'-c::grarnma-s}

* hillpsi '.-"-.-'r__ ofcain org. ukfy-radic-and-on-gamandinlomation-for-ndustwpuldanceproce dures
5 See: hllws:irsrwra. aFCom. o, uk' rE'=\.-|'|IJr'-!‘F"=:'|'.||.'||.'“I||||i-l-n|,:5 Ly~ rE||:||-:| and-on-demar diawdancehhe-
broadeast procedur osiProcedures-for-lha -considerstin - '||||q. l|cation—ol-F aimpss-and-Privacy-
pumplaints. pdf

Zz
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Statutory framewaork

1.7

1.8

1.9

110

112

Ofesm s dulics in relation 10 broadeasting include secunng the appheatinn, m ihe
case of all tekevision and radia services, of slandards Lhal provide adequale
pratection 1o members ol the pubdic fram e inclusion of offensie and Rarmil
material in such senices saection 302)(e) of the 2003 Acl

Im seeuring lha application of those standards, Ofcom must have radard to e néad
1o do &4 in the manner that best gquarantess an appraopriate lavel of freadom of
expresson: sechon 34 )ig) of the 2003 Act

Cfpom hes & hurhar duly under saction 319 of the 2003 Act to se1 such stendamis or
the conlent of pragrammes o be included in televigion and radio servicas as appaar
to Qfcom bast ealeulaled to 2ecure ceran “standards objeclives”. Those standards
ohiecives are sed aut in section 31902}, and Ccgm is required lo eslablesh codes
contaming those standards For the purposes of that duty, Olcam applas e
prvelssens of thie Ofzom Broadeasting Code (“the Broadcasling Code).

Ofcom regulalas the BEC try wrlug of section 198 of the H03 Act to 1he extant thal
provision U do soos conlaman ih the BRBC Cnarter ang Agreement, the 2003 Acl and
Pan 5 of the Broadeastng Acl 1998 The Chater and Agreement set oul tha BEC's
abligationz 10 camply with the Broadeasting Code and Ofcom's powers o Investigats
and anforse compiance by \he BEC

Under the BEAC Charlar and Agreamand, in addition 3 1he BBC's UK hroadeast
senvices, BBC ODPS musl comiply walh the Broadeasting Code so far as Ofcom
datermines the stardards ave ralayant to the provision of BBC GOPS".

Cfcom is required under the BEC Agraement to 381 and publsh procedures far
handiing and resolving complants ralerrad 1o them about the BRC Complaints and
imvestigations concerning slandards coversd oy Ihe Broadcasting Gode (ather than
about Faimess and Privacy] will be qavermed by these Procedures

Clcom may launch investigations anils ownoritlativae as well 35 imwestigate
complaints, The Procedures fallawed in a complaimt-lsd invastigaton amd an Cfcom.
imitizied investigation are the sama.

Procedures

Making a complalnl

1.14

Comuolains aboul services provided by the BBC (giher than those raismg 5088 of
Faimess ard Privacy) shaukd nomally br mande 1a the BRCE in tha fimsl nslance,
using ane of the folowing methods:

¥ hitps. v clcom arg.uki__datarassetsipd’_file D02 7/557 B0Broadcasting -Code- Ravidw. peil, watn
fhe exepbon of Beclons Sevan {'Fairness") and Eight ("Privacyb which Qfcom apphes in relakon bo
Farness andeor Pravacy complaints under separale procadures: sae paragraph 1.4 above

" BEC OOHPS aTR also subjact to cerfam statylory recuirements under Pan 44 af the 2003 Act,
including ruies in ralaticn 1o harmial rmgenal ared produces placennent

! This. 'BBC Firsl' approdch does ool appdy 1o BBL Fairmess andior Privecy compamls. which may L
made diractly o Dloom

3
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Onhina, al: fttpswew. ofcom. om ukiv-radio-and -ot-deman dhow-te-reper. a -
r'-'1r|':'|.'|.|':

Fhone, on; 037 W10 0222 or 437 0010 0212 {taxiphgna)
Post, la: BBC Complainta, PO Bex 1922, Darington DL OUR

1,15 Ordinarily, Ofoom will only accept a complaint thal has finsd bean corsldared by bha
BBC. Tha BBC congiders complaints against its Editorial Guidalines, wtuch reflect the
ralevant provizions of the Broadoasting Code,

1,16 Complginis under these Proceduras can be made 19 Dicgm by any person or body
whiy congders Ihat the BRC has failed lo comply with the Broadcasting Code in
relation to ils rcadcastng services funded by the licence fee grdior BBC QDPS in
1he following circumstances:

a} if a carnplaimant is not satisfied with the resalution of a complaint by the BBC;

b] ifa complainanl considers, ollowirg e resoluton of a complainl &y the BEC,
that the imposition by Ofcom of a sanchon, whera available. againgt the BEC may
be approprigte;

c} the BBC has falled to resolve a complain! within the time period set in the
relevant BEC procedures

117  EBee parsgraphs 1,24 to 1 26 below for details about Lha tree hivats Lhat apply Lo
refarral of complaints b Qicom.

118 Qfcom may, in excepional circuomstancas, intarvena at an eardier stage to hardle and
resalve 8 complaint which has nol basn resolvad by the BBC. Such gircumstances
may inclade {but are nal imibad o) Sleom having poleniial concerns ahoyt material
thal: is likely 1o ncite cirma, may causa limancial or physizal harm, or hamm kg minars;
invlves unber 185 in & programing o erles; raises problemalic issues of A gyslemig
nalure within the broadcastng indusicy thal may alect the BBC: has resulted n a
‘whigfleower” complaint that it may not ba apprapriale for the BBC 1o regalve first?
Whether Ofcom decsdas to intenvane 31 an earlier stege in any such complain will
depend on the redevant facts in each case.

119 Olcom will consier the complaint and the BBC's inal response Lot against the
Ercadcasling Cede. Relevant sections of the Broadcasting Coda
(ipsdwww ofcom. org.ukltv-radio-and-on-demand/broadcast-codes/broadea st-cade )
ara as follcws:
¢ Protecting the Under-Eighteans {Soctinon Dne):
¢ Ham amd Offence (Secton Two);
= Cnme, Disorder, Hatred and Abuse (Sectian Threa);

+«  Raligion (Secton Foor,

3 5ee paragraph 1.27 and lootnoia 11
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1,40

= Due Imparb@ality and ODue Accuracy and LUindue Promingnce af Yiews and
Oplnions (Secban Fivc).

« Elactions amd Referendums {(Section Six),

= Commercial Refererces i Television Programming {Seclign Minal;

«  Cpmmercial Communications in Radio Programming (Seclion Tan),

Frimess andigr Privacy cormplaints under Sedions Saven ("Frimess’) and Eighl
[*Privacy™) af tha Broadeasting Coda must be made wnder Qfcom's “Procedures for

the cansideration and adjudcaben of BBE Fairness and Privacy complaints™
avalable 31 Arfes 2, belos

Form of ¢omflaint and information {o be provided

1.1

1.22

Oifcorm riquests that complaints are submilted on ils camplzanl fabm, available at
httos: e ofcom.ong ukily-radw-god-ae-dama ey -1o--ecort-a-conplam|.
Albarnatively, you may confact us al: Ofcam, Riverside Howse, 2a Southweark Bridge
Faad, London SE1 3HA, or telephaone sither 0204 123 3333 or 020 7881 3040, If you
have a lext phone you Lan call Q20 7981 3043 |please nole that Wis number only
workg with spacial equipment used by pepple whia are deafl or hard of hearng). &
Yideo Relay Service to conlacl Ofcom in Brlish Sign Lamjuage is available on
LHoom's website.

Al complaints should indude sufficienl datail about e matter cormplained of.
Specfically, complaints ahould include

v the name Hitle of the programme™ complained abaut;

« the date and time of the (broadcast] pragrarnma or e date the BBC QDPS was
aroessed,

» the chanmel on which ihe programme was broadeasl or ils Iocation on the BBC
QGRS

& the nature of the complaint and (where possible) e pacicolarn parts of the
programme cEmplained aboul.

« ihe complaingmt's full cantact datails (including e-rmial address (f avalable) ™

# whan Ihe complainant submitted a complaint (o tha BBC,

# the final rezponse the complainanl received mm e BBS or. if Hhe BBC has
faled to reach a dedision in the fimeframe st aut inibs cwr procedures, the most

recent comespandence from the BES on tha [ssua, and

¢« any olher material the complainant considers relevant.

") Referances 1o 'programmes” in lhese Pracedures ingh.ds lekeled, subitias and anything sncluded
in tha BEC'3 broadoss] serats of BRI ODPSE
1 Plaase spa Ofcom's General Brivacy Statensent (availlakle on our websie a:

odnom org.uklabout-alcomito-dpioenoal-pryvacy-stialemant] for iqlormation ab=aug how

Ofcom handkes yowe personal informalicn and yowr carrespanding rights

3
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The inclusion of (hasa dalails [or a9 many of them ag passible} s very Impartant. A
failure lo provide tham may maan thel Qfzom is nod able to invosbgats the complaint.

.23 Lnless a companant specifically requasts al the fime a complzinl is made thal
his'her nane and contact dedails should remain confident al, Ofeom may discloss
thern to the BEC. {feown will consider requesis from compla-nants o remain
annnymous's.

When a complaint can ba mags

1.24 Az get oulin paragraph 1.15 above, camplainanis {pther than those whose
complainis relate 1o Secton Sevan (Farness) or Eight (Privacy) of ihe Broadcasting
Loda) should in the firsl nglanca submit fheir gomplaint to the BBC in accordanca
wilh the BBC's own complamiz procedure, which prosvides thal complaints snould ba
submilted within 30 working days of braadcast or of the date on which the
pragramme irrsl appearad oo the BBC OOPS, Ordinarily, Cfcom will not accepl a
camplaint thal has not first been considered by the BEC.

126  Tho BEC'S complainis handfing procedures are availabla kara:
Mitpdhwwew. bbe co ukfcomplaintshandiz-complaint!. Thasa authna Lha slages
invalved in handling & complaint:

» The EEC gims to reply within 10 working days of receipt of a compleint. Thig is
knawn as Slage 1a of the BBC's procedurss. INa complainani is dissalisfied with
Ihe BBC's reply at Stage 1a. the BEC's procedures sal out how a complainand
tan write back to BBC Audience Servicos, ™

» Tha BB will investigate the complainl and aims to reply within 20 working days,
or 35 working daya in the case of moee complex camplaints (the BEC will inform
complaingnts & the outsel which timef-arma applies). This is known as Stege 1b
of the BEC's procedures, If a complamant is dissatisfied with he reply from the
BEC gt 3tage 1b. the BBC's praceduras sat oul how bo take 3 complaint 1o the
Execulive Complainia Unit (ECL'™.

#  The ECLU aims 1o provide & responsa wilhm 20 warking days. or 35 working days
in thg cESe of Mo comples mwesbgatons {and will inform complainanis at the
tulsel which timeframe appdies). This is known as Stage 2 and the BEC's
response at Stage 2 is e BBC s final response under its procedures.

126  The complainant should wail 1o se il they are satisfied with the BBC's final responsa
before refering a complaint to Ofcom. K the complamanl is ned satlstied [(or considers
that the Imposltian by Ofcom of & sanction against the BBC may ba apprapriale), the
complaitant shauld refar their complaint o Ofcom (wltn tha BBC's final respancse} as

12 Thiz does not apply F whislleblowars Olcomos a “prescribad person” under Par 1S af tha
Employment Rughts Aol 1996 (a5 Ingerle) by tha Public Intarast Discloaure Act 1968 10 which
‘qualifing disclosures” can be made aboul carlain maltars, including broadeasiing and the provision
o ledevision &nd radic serviees. Qleom has puiplished guidanca (avalable an aur websibe al.

bitips e Glcom oro.ukiabout-ofcomdpolizies-snd-guidelinez:] on how ndividoals working i the
cammunications seclor may conlact e if they have toncems about poseible wrangdaing a1 thair own
arganlizalion (or thair lomer organisetion} and whaere they kawe besn onable Lo raise or resgive those
oG wnlernally,

" Ges paragraph 2.6 of the BAG s aditarial complaints procedw es

4 See paragraph 2 7 of lwe BBC's editonal complainte proceduras
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1.27

1.28

00 A5 pessible. and in aty event within 20 working days of the final response by
ihe BBC under its procedures,

If the BB has nol provided s response 19 & complaint within 8 relevant time penad
zel in jts procadures. ihe complainant may submit e complaint (e Cfeom and should
di 5¢ within 20 werking days of the relevant BBC fime: period.

I & compleint is submitted to CHoonn later than 20 working days afler the BBC s final
redponde (or, if na respon st i feceived from tha BBLC. latlcr Mman 20 working days
afier the relavani BBC twne poriod). complanants shodld explain o Ofeom why he
complaint was not submitted eadier, Gfoom will then cons dor all relevant factors
finciuding the complainant's explanation for tha dalay i submitting the complaint and
the limited time pancds dufing which the BBC is required [o keep recordings]’™ in
deciding whether or not Cfeonn should invesligate the compla nl despila the delay In
submisgian

Qfcomy’'s initial assesament of a complalnt

1,23

13

1

1.32

1.33

All corn planls are smporant tp Ofcom as they help ug o unceratand whclher me
BEC may be failing to comphy wilh the appheable provisions of the Broadeasiing
Ciode 0 2 padicular case. Olcam will log and acknowledge every complamt that i
racaivas. Oioors will camry out a process of initial assessment. as follows,

Cfcamy will firsl consider whather, on ils lace, & complaint raizes potentally
substaniive i5suss under the Broadeasting Code that wamanl inveshgal en by Ofcom
It wall do 5oty referance to 1he gravity andéar cutent of the matter complamed of,
including, for example. whathar it invelves harm 0 miners or sevare inancial o
physical harin; and whelher Ofcam centitlers the BB reachad an appropnale
dariziok an the matler, Inaddiban, | Ofcom cons ders that the BBC has redched an
appropriate decision, it wil eensider whether the imposilion by Ofocom of a sanclion
agansl the BEC may be appropriate.

Ofcam may ask the BBC far a copy of the relevant programme al this stage, which
musl ba pravided within five workirg days™. We may also request any olier
backorautd material or evidenca wa consider may be relevan 1o Oleam's inibal
assessment of the complainl, however we will ot nomally request wilien
represenlations from she BEC al this slage.

Based on CHeem's inibal assessment of the complaint_ the BBG s final response te
{he complaml unces its own procedures, and any ather relevant matenalbiesdenco
fram tha BBC, Ofcorn will consider whethar there may have hegn 8 breach of
parlicular provisions of The Broadcastng Sode that Ofcom considers raquircs further
inwvestigation.

If Ofcom considers that @ complairt does ned raime a substantive issug undar bha
ol which warrants investigation by Crfcom then it vall dacds nat to inveatigate 1ha
corplaint Further @nd will notify the complainant by oublishing its decisian in its

W tcam P as detarmngd Lnal 1he KRG must retain recordings ol radsw pooygrammes Tor s least 42
days sfter hroadeass: recordings af (elewsan programmas o al leasl 3 days alter broedcast; and
paples of programmes made geailabes on BEC SDPS for atloast 42 duys after hey cesee 1o be
awailabke Tor vigwing. IF 2 complainza mede, the 3BT must rotain The relesant recordings or copuks,
ana any rataled maletial for thoso poreds of days, running from the date on which the BBL may
reasonahly expsst the cormplainant to hawve received 11l final responsga to the complaln

= |ndar I BHC Agreerrent, Ing BEC must amply with pny request to produce recoedings of
programmes and ary ralated maiena Lo Ofcom,
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Broadsastng ard On Oarnand Bullatin, which i3 published formightly on il website:
hitp:islakehoiders. ofcom. org.uklenforcementbroadeast -bulleting: ™

1.34  Ofcon alms 44 complele itg inifial assessment of any complaint within 15 working
days.

Investigating possible breaches

1.33  Dthas than it casas lallihg within paragraph 1 35 nelow, whes CHomm conssdars thal
further invastgaban s requined Ofcom will write o the BBC seaking reprasantalions.
Crfzarm wall sUmMmarse tha tnatearial parts of the complaint, sel aut he parseular
provisions of the Brosdeoasting Code that it considers relevant and applicsbls 1a the
conplaint, and ivite the BBC la make reprasentations in response [aduding any
ralavant malerialievidance in supper of its represeniations) witkie 10 working days.
Cicom may rarquest that lhe BEC provides materialfevidenes fram ts tem
consideration of he camplaint™. Ofcom will publish delails of proarammes urder
inwestigation ar lts websila, at:
liftp. tstakeholders.afcom. org. ukfe tforcement'audience-corr plam e,

1.36 Thers may be cases where the maller{s) inissue, an the facts, mean thal Ofcom
does npl consider it necessany 1o sock reprasantalions or infoemiation from the BRC
1o reach a Prediminary YWiew. In such casas, Ofcom will write to the BB with its
Freliminary 'Yigw an the complainl, as 261 oul n paragraph 1,38 below.

137 Ofcom aims o compleds cases 1 lakes forward for investigation within 50 warking
days.

I" This may nciude aroumaianes: whers 3 camplain did misa a polenbal subslantve Esye ynder the
Code bul the issue was appropnately deaf wih by fhe BEC and an invesligeton by Ofcom ia nal
warrantad.

" Under Arliche 47 of tha BBC Charter, Oficom mmy requirg the BRC and any olhar parsan ta provide
mfnrmalsgn for he purposeas of e canying ool by Qoo of the s funciivns. Ya are considanng
whothes we requing furlher guidedines an our information gathesing poers generally and Lhis will
siclude a gonglderalon of whather we requira such quidalnes foe thingd partics
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Represenialiens from third parties

{Hewm recoghises that there may be parsons!/bodies who may te directly affecied
by tha outcome of Ofcom’s investigaiwn and datarrination of & complaint and who
may hayve interesta independant of tha BEC {&.q. preseniers, (roducers and/or
Independent programme-mekera). \Viiheraver pogsible, the BB should seek 12
take acoount of and inchide the reprasantations of such personzbodies in ita
sLbMssions in reeponse o 2 complaitt and confirm to Cfcom linat it has dane 5.

However, such persons/bodias imay make reprasentations on ther own behall
direct to Olcom in respact of a complaint that Ofcom peoceeds (a Invashgale.
such a rase, persanzibodies shauld sesk b make representations lo CHoam as
earty in an investigalion af a complaint 35 possible, setting oyt 1Ma what extani
tneir representations diffar (veen those of the BAC Cifcom will A5 appropriala 1ake
those representallans Into account and include those perspnabodias n its
decision-making pracass unders these Procediras.

Mote: Complainants are not ganergly third parties from wham Ofcom wil Seek
representalions as part of a standards investigation.

Detals af Ofcom's ke investigations are aueailable in ils Broadeasting and On

Demand Bullelin al pitp://stakeholders ofcom. org uklenfarcamant'broad:ast-
bulleling!

Preparation of Ofcom's Preliminany Wiew

1,30  Ofcom will prepara 15 Prebmnany Wiew having teken acoount of he BEC's written
representalicns, where provided This Freliminary View is only previssenal and may
be subjecl 1a change i the light of subzequent representalionsimaterial provided by
the BEC™. see paragiaphs 1,40 and 1.47, belpw.

1.39 AN draft Preliminery Yiews will be provided to a panel of Ofcom's Content Boars
rmembers? for thar adviseey opanion. The decision on Ofcom'a Preliminary Vicw wil
be taken by a samar rmember of Ofcom’s Execulive with appropriate Baard -delegated
authority, Typically, thes would be the person who is respansible for ovarseeing the
investigatien. The Prelminany View will cortain:

« 3 summary of the complaint;

« 3 summary of the matenal parts of the programme'broadcast i which Lhe
complaini relates;

« @ summary of tha BBC's reprasentations.

+ the particular provisions af the Broadeasting Code that Ofcom cgns ders ane
relevan! and applicable ta the complaint; and

" ncludery any relevant third party |$¢e "Representationa from thire parties” 1ex1 box beddnw),

I The Conierl Board s & cormemlilee of e main Ofcom Boasrd establiswad by tha Co nmgannns
At 2003 il includes rresmbess wilh egtensive broadcasing experignca. See

ytipswees ofcom .o ukiaboud -afeomifhioe- oo iT-15-"un'cceiari-boarc

q
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¢ (foom's praliminary essessmen] of whether any breaches of those provisions
have accurrad and the reasons for that assessment,

1.40 K in any casa Oleom considers that it is necegsary ta obtain further Inforrmaben to
gnsufe that it ¢an fairly and property prepare its Prebmmary Visw, Oftam may sask
such infarmatian belare prepafng thal view?!,

141 When (fcom has prapared 1 Predlminary View, Ofcom will provide f 1o the BEC
{And any relevant thied party] and ‘equast rapresentations wilhin 10 working days.

142 Qfcom consoees that 1wl nammalby e aiols to reach 8 decision fairly and propely
following wntten rapresentations ano wilhout oral representabons Irnom e BEC.
However, the BEC may, In any parlicular case, make 3 wiitlen raquest © make s
reprasentabions arally to Cfoom in addition 1 any written reprasaniabons. Ofcam will
agraa bo such a requasl it Qfcom considers that an oral hearing 15 appropriateg n waw
o the galum of the braach under consideration and he complexity of the issues
raised™.

The final Dacision

1,43  Onca Ofcom has resaived and considersd the BBC™s representalons (andior any
represenlations from a relevant third pary) on its Preliminary View, it vall raach ifs
fimal carisian.

144 All dratt degigiona will be provided to 3 panel of CHegm's Conlent Board members
{wha have not been involved in the nsestigabion) b their sdvisory opinign befoe a
inal decision is taken, The linal deciswon wil e @k by 3 sanior member pf
CHoom's execulive with appropriate Board-oalsgatad authority, wha will nal have
Been invalied i the invesligation andior the preparalion af lhe Preminany View.

Publlgatich of Decision

145 Befare publishing the Decision, (Hoom will provide the BBC, for inlarmalion pnly with
an ambargoed copy of the Decizion pne working day bafore pubhcation. The
Decision wil be published in Qfcom's Breadeast and On Damand Eulletin an ils
Wwebsite a1 hlipotstabaholders ofcom o vkienforcementbroadoas-bulletins i

Non Disclosure

146 Il an essential part of the integrily of Ofcom's processes and its ability b regulate
taufy that all parties concemed abide by Ofcom's purblshed rules and procedures,
ncluding those relating to non disclosurc below.

Hon Dizclasurs

Parties 1o a complaint {complainants, the BBC, Cfcom and any diredly affecled
thivd parties) may, unlass alhermse indicated, make publc the fact that a complaimt
haz been mada or thal Ofcom is nveatigating @ caze. Thay may also use any
miformalan which is already in the public domain.

3 Undar Article 47 of the BBEC Ghae, CHoum may reguirs lhe BBC and any othar persan o prowsie
informalion for the purposes of the carrying oul by Dfcam of their funclions jsee footnole 16).
3 The final dacieion maker wiould chair any gral Reanng

10
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Hawaver, parties should not disclkase any correspendence, documents of Mher
matarial conceming the compleint during the coursa of the investigation™.

Fanlure to folkow this requirament may' resull in Ofem ceasing to consider ine
party’s repregentaligng.

This does net limit winat Ofgom can pubksh in ds decision a1 lhe end of the
Investigation=".

Time limiis

147 Complanarts and the BEC shauld kaep o the tima imits specified in these
Procedures, However, Ofcom may conslder ILappragprate (in the interests of faimess
andlor to carmy out an invastigatian propety ) o amend or adapt the time hme (s =gl o
it the Progedures in g parlicular case. [T 3 complamant of the BB seeks an
extensign (o 3 time limil, thay should eaplan o witng 1o Qlcorm why they believa 112
appropiate.

Sanctions

143  ‘Where Ofcom decides thara has been a breach (or hreaches) of he slandards set
ynder sechon 318 of the 2003 Act and 1he BAC Chaner and Agreemant (s reflected
in the provisions of the Broadcasting Code), Ofoom may delemine [hat I justlies
considerglion of 3 sanctlon against the BBC. Ofcom will make such a detérmination
clearin its Dacision (under paragrapns 1 42 to 1.43, abowve) and Lhe ' Procedunes for
the camsidarabion of sanctions in breashes of contenl slandards an BBC broadcasting
sermces and BRC on demand programme servicas” vall then apply sdelsiled in Annex
2 o Ihls document)

Expedited procoss

148 10 cefain circumstances, Ofcom may axpedite e process described above {as
noted in paragraph 15). Examplas af whesn k1S may eocor inglode (but are nol
lirrtitesd 50}

n where Qoo considers thera is an argueang nsk of harm ag a resull of, for
gagmple, 1he paricipation af uradar-1 82 inan oNgoing Seres,

& where Ofcom considers Inere is an angeang risk of karm a5 3 resull of malenal on
BBC COFS remaining availabla for wwawir-g or demand; and

e wdien concerns about due impariakty arisa durlng an akecticn or referendum
pediad which require determining during that perioo.

2 Qiggm s obliged 1o meet vanioue stalulory chligatons rglating to e disclosure of informabaon (for
#xample wwiar the Freedaom of inlormation Aot 2300 Aol the Envircanental Information Regulalions
2004 Iafeiar atian orowdad to Slcom as par of & complainl may need 1 be dsclesed by Ofcomon
e S0 meat such obligaticns

M Meam may (in invesligalng and punhghlhg its decisian; withhold malerial it balisvas | b
confidaniial. markal sengilie or leazly podleged o that o s under =ome ofher Egal abhgalian 1o
prodact Irom discdasure In s0ch cases, the BBC will be rolifiad that relevan] malengl had Been
wilhhald amd The reasons why.
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.50 Expedtion may mchluda Cfoom iniervening at 2n earier stage to handle and resolve a
comaint that has not been resolven by the BBGC, allowing substantally less tme 1o
provide matarial and other infarmation, and alkowing substantialky k55 tme 1@ provide
any repesentalions. Cfeem will make clear to lhe EBC the time limits for responses
in guch cases.

£ Buch wfervantion is genarally in axcepdonal sittumslances, which may induda (bul ie vat lem 1ed
13) Ofcern having concerns regarding ncrement 1o cnm, hasm 1o alingrs, severe financial or physcal
Riarin, probkematic issues of a syslemic nalure within e Broadasting indusley thal may aflfact tha
BBC, Ihe Invalverment of under 185 in a programme or senes, oF whistietower complainls relatad Lo
Broggeasting,

12
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Mick Follard Esg..
Chalrman

Ofeom Content Board
Fuarsule House

2a Soulhwark Bridge Rosad
Loncon

5E1 GHA

10th Rlay
2018

Dzar Mr Pollard,

We writa \o make a complain against the BBC about its Brexil coverage since the
EU Refererdurn, which we maintain is strongly biased agzinsl Brexit and therefore
in breach of the requirement for impadiality in its Charer and FPublic Purposes,

The complaint 15 based on delaled research by News-Watch, using acadermc:

prngiples accepted in media research i e UK, and intarnationally. The BBC has
refused to consider the surveys involved, despite the serious issues raised, saying
that it only considers complaints aboul single progranmas mada within @ manth of
transmission, and [ does not respond to complaints about “senes” ol programmas.

We suggest |his shows that the BBC's complaints syslem is fundamentally Rawed,
because a 'seres" of programmes must give a bettar view of sustained bias than 8
single programme, which could be off-set elsewhere, Indesd, whan Anne Sloman
was the BBC's Chief Pahtical Advieor, [1986 -2003|. she told us that the: BBC
wrguld only consider complaints aboul series of programinas, for that reason. Ye
agreed wilh ber hat 3 'series’ for the purpose of monitonng the BEC's EU sulput
should cover the last Thres months in tha run-up to the G-monthly EU Council
meelings, which Naws- Watch has since followed.

The BBC does nol cary out similar research itsell, and the Remainers have
tgthing vaguely sinilar.

To support our complaint. we atlach:

1.  The Cratas publication by David Keighley and Andrew Jubb, of Mews-
watch, of 26th January 2018 :"The Brussels Broadcasting Corporation’?;
How pro-Brex|t views have been marginalized in the BBC's news
coverage', logelher with its assaciated press

bbc-news-program e s-rnew- analys s-shows.

2. The presa releass daled January 31, 2018 from the Institute of
Economic Affairs {IEA) cutlining mas in panel composibions on BBC's "Any
Questionz? and "Gruestion Time': htlps:iea orgukimadiadisas:
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analysisshows-syslemic-bias-against-leave-supporers-on-flagship-bbo-
ROl CE-Drogrammes).

3. Our group™s corraspondence wilh the BBC's Director General and
hairman since the EU Referendum, which shows that thay were unabla ro
send us the trangcnipl of a single BEC programme which bad 'examined the
opportunibies of Brexil'. We did not expect the BBC 1 'promale” such
opportunities, merely that they should examine them.

4. The Nows-walch analysis of BBC Radio 4's series broadoast from
February 19.23, 2018, Brexit: A Guida for the Perplexed. The transcript
anahsis reveals Ihat 18 of the main interviewees were against Brawit,
delivering 76% of tha words spoken, against anly 3 who were pro- Brexit,
dehvering 7% of the words spoken.

On 29" March 2014, the BBC ran 8 programmas 1o coincde with the anniversary
ol tha UK leaving Lhe EL One of these “The Brexit Lab™ was balanced. The rest
were nol, wilh "The Long view™ baing particularly biased, So thal s sl one
balanced programme we can hind since the referendun.

¥ou will note that the Chairman and Director General have declinad o mast our
cross- party group lo discuss the situallon, and 50 we feel we have no option but
1o complain aficially to Ofcom.

We would. of course, be happy to discuss this maiter with you and answer any
quastions you may have,

Yeuurs Simcarsly,

Kate Hoey MP. Philip Davies MP, Kekin Hopkins MP_ Philip Hollpbone MP, [an
Faisley MP, Graham Stnnger MP_ Makolm Pearson [Lords], and David Keighley -
MNews YWalch,

Copy to the Lord Burng, Charman, Ofcom.
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Classificalion: COMFIDCHNTIAL

OfFcom

AR T TN ALNS A0rH

for gugryorg

COMFIOEMTIAL fd atalic Ruse

Frmcipa | wtandards and sodisne
Lord Pearsen of Rannoch Brodecinr
Hoause of Lords Cerlpht Staanards, Leensiag &
London krdcergiment
SLATA [P

25 June 2013

H"' amal- |_ msarsinofranno |:.ﬂi-l_.'..'|l'|--l aAil.com
Dear Lord Pearson,

Complaitt te Ofcom about The BBC s Brogit coverage

Thank you for your email gf B0 May 2918 10 Nick Pallacd, fermer Charman of che Ofcom Content
Board, copied to Lord Burns, Chairman of Ofcom, autlining your complaint regarding the BBC's Areait
Coerage.

We pnderstand that since you submtted yaur complaint to Ofcom on 10 May, the BBC has provided
its finat response to your cormplalnt i an etnad from Rie Baley dated 30 May 2018, Yau also copied
Lurd Burns inte a further email you sant ta the BBC's Chief Advisar, Palitics and Director of Editgrlal
Folicy and Standards on 1 June 2016, We assume bram your subsequens correspandence with lony
Close, our Direclor af Content Standards, Licensing and Enforcement, and Katie Petbfer, owr
Sovernment and Parliament Director, Lthat you now wish o pursue your compla ot weit b Cfcom.

| am awed e 1hat youw are due te mast with Tony Cloce and Eatie Pettifer on 4 July 2018, You alsn
asked Katiz far some claritication of Ofzom s pracess for censidoring complants | hape this latter
will help 2w explwire gur processes ang naexst ste ps for deallag with your complaint.

The BEC musl follow all the rules seb oot in the Dfcean Braae casnng Cede {“the Code”|, including
thge relabing vo due impartiality and due accuracy Jdekailed in Section Five of the Cade). Ofedrm
deals with complaints about patential content standards broaches by the BOC in agcordance with
aur pu. blishad prowedires foe messbiganing sueh ssuas? Crher thar inexcephinnal circumstances,
Qfgam will orly consider cormplaints about BBC conbent after the compla-nant has exhawsted the
BEC's complaints procass first, Therelore, en receiviog 3 Complding relating te coneent standards on

The {f;om Argadcasting Code [w th the Cross-promotion Code and the On Deme nd Prograrmime Serglcs
Aules| |[april 2007 is available a1 bt/ tevede oloom org, Uk My-radio: and-pn-demandfroadoas
rofes  Brmadc st £ odle
‘ Ofcom's Procedores far isvestigofing Breechas of content srmdand's on 80 broadrasting senvices g RAC o
desiord pregramme sendces, available pn 2orwebsibe a1

Wibod [ tweves ofoom oz uk’  casadaneetnd® Dile 0002 00 LN P roeecla-es farreoesbigi o g-byee L - a0

s ler sl dridaside e - RBC- Loz 2 gsljog - aemf@g-ars 2RC 20 demand nraera mme-sersfees oel

vl e Lawkr PR add G 2] Ean
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Elassifization - Lo EIDERTIAL

which the BBL has givan 115 hival respante, Ofcom will first consider whether, onits face, the
complaink raises patantlalby substantivs i#2wes ynder the Code that warrant investigation by Ofcam.
In Qrded 1o carry out that assescment we require certain information abwur the matTers ra whith the

complaimt relates.

Your corresprandenss with 1he BEC snd Ofcom ta date suggasts your cancern |5 about the crerall
tenar and tone of [he BBC's Coversde of Brexit over a considerable time perlod. Please note that
unoer our statutany ramit we can onfy azese complamts about material broadcast or made availabe
in specific programmes or 2 serics of programmes, rather than editerlal chaices ot what s not
cavered or what s priormsed. i addiian, the BEC oely became subject 1o the requirements of
Srction Fiva of the Code frone 22 BMarch 2017, We a+e therefare anfy able to consider complaints
abxaut programmes which were broadcast after that date®.

We would therefore be grateful if could conflrm the fallowing inlormation in relation ta your
enmplam wg Ofcom so that we are clear about the scope of your complamt -

# 1he marmeflile of #ny sperific programmes complained abaut;

= the date and time of the {broadcast] programme(s] ar the date the BBC pr-dermand
programmes service [QOPS) be g, BBC iPlayer} was accessad;

#  the channelish on which Lhe programmeds) was [or were] Braagcast, ar tive lacation on the
BEC DDPs,

+  the pature of your complaint and iwhere passible] the particular parts of the programme
com plained about — o, of your cemplaint to Gfcom remains unchanged fram your onginal
cmail of 10 May, confirmation that that |s the case; and

+ any further infarmation yau may wash ta prowde abaut the nature of your complaint and
[where passible) any particular parts of the programme{s) carmplained atout.

Once we have received these further ¢lasifications from you, we will then assess any content
reflerred Lo in your final complaint ta Ofcom aganst the Cade and decide whether to gper an
ImvEStigatinm.

Dftom publishes details of proprammes under iInvestigatianin g Ferrirng bt Iy Broadeasting and On
Demand Bulletin®. Pleasr note that Cfcom does not mormally seek further representatlons fram
compainants before it reachas L final dedision on an investigation®. If we consider thaz yauwr
complaint does not raise a subskantive wsue which waarrants inuestigation by Ofcom then we will
decrde nat Lo inveshgale (he complaint further. We typically notify complainanrs of chic decison by
pubdishing such decisions aur Breadeasting and On Demand Bullatin,

* Prigr to this, mattess of Jue impartiality and acouracy wers regulaied by the B8 Trust,

* Avallable an bijms /fww. ofcom.org ekfaboul-ofcam/ atestBulleing/braadcast-bulbptin

* For information, the process for handling an invesligation into B3L content is cxplaineg in maee detal i gur
Pracedures mentigned abowe
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Clgssrficatian: CONFIDEMT AL

| hope Lhis imfoeeration s helpful. Tomy Clase will be happy Lo answer arey furlbeer quesiions you may
have abaut Ofcom’s process lor assessing complaints when wau meet with imoen 4 July 20LE
Howeyer, | have been asked to reterate to you that this meeting does noi form park of cur formal
pracess lor conadering your complaint and Tony will mat B able to disouse the specifics of the
complaint itself.

We ook forward to hearing from vou again n due course.

Wors sincerely,

Hatalle Rage
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From: Platali Bose

T Kecole Hickman
Fulbjoct P EXTERKALCamafad gt v ™5 Branl otraerdye.
Dupbe- -L March 20332 14:29:52
AL el iR Seva-vaboh-Methodel oy sl
us-waboh- Gireiy-pl-Ragio--ts-fmot- - Guide-for-the: Pepicmed ol

Heves-waboh- Wi ter- ] S Sy pdl
Neicwinich Sunssy of Badio 4% Britals

ML a1

Clazsificaticn: COMFICENT]AL

Frem; Lard Prdrsen of Rannoch <lordpearsonafrannech @goaglerail coins

Bamt: J5 1Ly 2018 1K 1R

To: Matal e Rese <natabe rosei@ofiarm orp uk>: Katie Peilifer <katie.Fetufer@®afcam o-g. ks
2y Clase < lany L Inseeofiarm o g, uks

Ce: DavILS, 2hilio <philip davies.mp@parliamantagk>, HOLLABONL, Pl ip

<ab’lio hollobone mp@pacl ement ke, HOEFY, KaTe € hoeek @ par iament uk>: PAISLEY, lan
<1an.paislay. mp@parhamene vk HSPKIME, kebon <kelvin hopkins.mp@parhament ukz>, Sraham
slrirger =sir ngerg @parhginent uks> CA3H, Wil am <w llam.cash. rpEpamament..aks: bt

B dley cemvarndlog@g vl .coms; David Keighley Esq. <david. kawh eyibteonmed b coms

Subject; [XTCRMAL:Complaint aboat the BEC's Brex: coverage.

G2 ,ufy 2J15
Daar Nalalie,

Thankyay for your letler of 25th June. Wie have now had our meeting with Tany Close
and Katie Fenifer yesterday. which we hope everyona [ound helpful, [t was very good of
them to come 10 Wastminstar.

We confiem that we now wash ke pursue gur complaint

Tohy and Katie confirmed that Ofcom is unable to ad)idicate conten! brosdeast before
tha BB became subject to the Ofcom Broadcasting Code on 22 March 2017 Some of
Ihg work relerenced in owr submissicen of May 1H1h is based gn resesrch undefaken
balore (hat date. Of course we accepl IbiE positon, bul mention thal 1he Civilas paper
lisled in \he original complaint is Imporant background research inte the BEC's [ong-
temn lack of impartiality i its EU-relaled coverage.

In reply o your letier af June 25, we would now ask nat you congider, In the light of the
BBL s duty 1o achieve impariality, the three mosi recent Naws-wateh surveys. They ars
all based un recognised gquantilative and gualitative techniguees ol academic analysis of
specilic programmes They individually and collectivaly show that posiive, pro-Brept
aplnen is being systemalically undar-reprasanied in BBEC sulpul. More time, space and
umphasis s being given 1o pro-EY or anti-Brawt voicas, This i in clear breach of the
care Charer and Putlic Pumposes raguiremeants ralatad Io impartiality,
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We da nat - as lhe BEC have claimed on numeraus Astazions - suggest that post-
Ratarendum Brax/i-relaied outpul should be basad am simplistic and uarealistic numenc
qualas. Haws-Watch usas quaniitelive anslysis a& ane ndicaler among many, in line
wath accapted acadermc rethodolagy, to establish bias. A detailed note on ne
methadalogy follawed by News watch is attached.

It i5 imperant to nola in bis context that the BBC Complainie Procedure doas not allow
such research tp be tubmiticd because complaints must ba basad an single
proagrammes or anas closely related. So the BBL has not in recant s fanmally
considered a Mews-walth sLrvicy. yek routinely dismiszes tham as based’ without
saying why Twus blankal rafusal 15 very unreasoneble, not [sas! basause the BRC Trus
betweaean HHIG and 2016 regularly deployed university deparments 19 condust such
surveys a3 part of their pwn mpartiahly reviews, Under the new BBC Charler, the BBC
tanagement Beard iz now respansibla for onsuing that the Compaoration's impartiahty
ravuirements are ret, bl i has nat yal authined what intemal procedures ara in place o
oo 5o,

The ‘iral Mews-watch survey now farmally subrratted a4 evidence of a failurs (o meet
requiraments of Impariaiily assesses 24 edilions bedweaen 3 October 2017 and 4
Moevamber 2017 of Radio 4's Teday programma. This amaunt of andlysis 19 required In
arde: to explare polential b-as in a daily news and corrant afairs programme because
daily balance i coverage of key Iopics is impossible K achigve. On that basis, News-
walch loggud and analysed all Brexil coverage broadeast by Today during thiz interval,
Thera wara T hours and 31 minutes of relevanl matenal. a large anaugh sample o
repch conclusicns about impariality, The delailed gualitalive and quantitalive analysis
of iha ranscripts shawed an unjustfiakle bias towards eaplorng Lhe negatwes of Bredit
It is not suggestad thal coverage should have been binary ar formulau, bul give the
texture af the nalional debae. should have included a signilicant rangs and balance of
apinion including dhal i [avour of Brexil But in these 24 edilipnes, almasl lace a& many
interviewees snakk negalvely aga rst Bresil as gave o prailive view. The survey also
pravides evilence of fha the [hghly-negative joumalistic frame’ ronstroctad by Today n
ralation to the sp-called ‘diverca bill' - the termn prejudicially favaured heavily by BEC
ataff for describing the lerms of exit from the EX Allhough opinion polls indicaled strong
apposition o Britan paying large sums 1o exit the Union, those supporing Lhis
perspecive and their represenlabves ware, 0y editorial choice, unreasonably trealsd.

The sacond report submitled analysas Serlas 3 of *Braxit: A Guide for the Perplexed’,
kroaccasl on BEC Radio 4 at 12pm, batween Monday 15 and Frnday 23 Felwruary,
H118. This 1s a programme moJnted by (ha BEC's Raality Check’ unit, which, il is
claimed, seaks to give an chpertive and balasced perepective of the EU debate, {dor
complaintl s that the BBC drasucally failed 1o atfer a broad rangsa of opinion in itz chpice
of guests, and thal ne programme team assembled and adibad cantribuens which
were pearwnalmingly negaiwe towards Brexit, or pro-EL in their sullook. 18 of the 24
main interviewees were aganst Brexit, with 6% of lhe words <pokan. agamst only 3
wh werg in favour, with 7% of the words spoken ip the same vein, saras prosanter
Chris Momis fagused naavly in g commentany o0 the potentia, problame atd
downsides of Breml, anc offercd comparatively few pagilives.

This third repon submilten examnes the mighl pragrammes in 'Britain at the
Crossraads', broadcast on BBC Radio 4 on 25 March 2018, the analysis of which has
baar compoted by Mews-watch singe our lellar af May 10.

Tha pragrattmas were: Today (Gam-9am), The Long View (dam) The Channgl
i9.48am}, Warld at One {1pm), The Brexil Labk {4.30pm), The EL Afies Brexit {2 30pm),

The Warld Tanmgnt {10pm) and Cead Ringers {broadcast thraughout the day, at 9 45am,
1 55pm, 4.67prm. B.30prm. B.58pr and 10.43pm). News-walch used (Player versicn of
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the Brewt Lab {nitps:www bbe co ukipregrammesbiiwahry) which was ten minylss
lorger than the versign which aired live on Radio 4.

Althesugh “Brilsin al Ihe Crossroads' featured cna pregratmme {Tha Brexit Lab) whigh
crplered lhe poteniial positives of Brext, thre was announcad bafore fransmission 85 'a
vary parsonal view' from a non-BBC presenter, and was oubweighed heavily by pro-EL,
aniti-Brexil opinion elsewhers in the stard. Overall, editonal choices relating to guesls
amnd themalic approach undear-reflectad the levels of publlic support for Brexil, with only
1% of the 82 contnbutors being canlrmed withdrawabisis, BBC presenters and
tomespondents, especlatly an the Today programme, seemed intent on highllghing
ev¥ery possie snag in tha Brexll process and (o downplay o ignaore the opponunilies.

In gach of the surveys, The intraduciony summary seclion 15 inlended ag the painter
Iowards the key issues relaled o impartiality revealad in tha fulker analysis conlaned in
the repuris. The summarnies are not a comprahensive account of the issues raised

concaring imparialty,

Full transcripts of the programmes incuded m 'Brexit: a Guide for the Perplexed’ and
‘Britain al the Crossroads’ are nchudaed as appendices 10 each surey respectively.
ShouM you require, we are aleo able by provde full trangeripts of all tems analysod as
part of the Today programme survey. in addition, News-watch can provide audie
recordings of any of tha relevanl pragrammes, should these be doermed wsalul.

Please lat us know il you require amydhing more from us of Trom Mews- Walch 1a halp
you dacide whether o open an investigalion.

We very much hope Ihat you will de so.
¥ours Sincerahy.
Malcolm Fearscn, [Lards), Philip Cavies MP, Philip Hallobone MF, Kate Hoay MP, lan

Faizley MP, K&lvln Hopkins MP, Graham Stringer MP, Matthew Ridlay]Lovds),
Bill Cash,MP. David Keilghley.
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CONFIDEMNTIAL Natalie Rose
Pzl
Oir sck Bipe: 020 778% 1446
[he Lerd Fearson of Rannoch
House of Lards

Landon

E'I'II l,ﬂl. ﬂpw Email: matalio rosed agleom.ore.Lik
Email: lardpesrsonal rannochiigoagemall com 11 February 2019
EY FMAIL

Dear word Pearson,

Coverape of ssues surraunding the UK s ext from the ED
Vorouws progrommes, 880 Radio 4, 4 Joteber 2017 1o 22 Morech 208, varigus times

A2 you will ravember, you submited 3 complaing ta Hfcom on 10 Kay 2018 alool e aboye
mater

W hawe pisedsed this camplaint and an exzensive amount of cantont assaciated wikh ik
accordance with the Procedures for inyestipaling bareaches of content standards on BEC
broadrasting scrvices and GO an demand programme saqvices. The reason it bas taken some thne
ten FRach an ratcama is due largely to the Gime required tu carefu ly agsess chis extancive amount of
content.

We hawe coacluded shat the complaint does not raise potentially substantive ssies hader the
Broadaasting Code whleh warrant further invastigation by Ofcom. Dfeetr will not therefore be

investigating tha camplaint furg ber

As this azsessment involyed consideration of some issues of ganeral importance, are] it vew of the
sagnificant pubdic scrutiny of the BBC's coverage about 1he LIK'S gl frarm the EW, Bficom has
exceptianal iy dacided to puplish its reasons far G declsion o provide guidance to broadoasters.

#s a courtesy and for yeur informatian, we have attached the Complaint Assessment which Dfcgen
intends o pubdish shorly imits Broadcast and On Demand Bulletin this germbg.

The Complain Assessment remains strictly embargoed until its puplicatwn on Ofiom’s we beite

Yours singe ey,

“Jatalic Aage
LIRS e libEsa sl #4320y T
H a1t e Hap tes [EL S S B LY T D A 1

Ja wrorbaerk ez e Bl

_ v e g R
Lordon sl e &

Fage1of1 ?2
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Complaint Assessment

Coverage of issues surrounding the UK's exit from the EU
Vorious programmes, BEC Radio 4, 4 October 2017 to 2% March 2018,

various Hmes

lmtroduction

Ofeam hag a5sested 3 complaint about PBC coverage abaut the UK's oxit Fram the EU and bae
decided thal the programeses do not raise issues warranting further investigatean. As this
assessment involwed consideratlon of some issues of genersl importance, and in vew of the
wignificant pubhc scrubiny of the BEC's coverage absg af the UE's exit from the EU, Ofcom has
excepliondlly decided to puklish its reasons for ibs decision mo provide guadance 1o beoadeasters.

Summary

Qfcarn recenned 3 collective complaint' concorning contant broadcast by the B6C abaut the UK'S
exlt from che EU. In particular, the complainants alleged that the programmes had failed to
sufficiently represent the vigweg of those supparling 1he UK's cxit from the EY and therefare
breached the due impartiality requirernenes I sectlon Five of the Code

In acca-dance with Ofoarm’s pubilished grocedures,® a complaint was submitted to the BRC on 4
May 2018. The BEC gave a final respanss to that complaint on 30 May 201E. It was rejectad on
lhe grounds that the BBC did not consider the applicable rules meant that it was required 10 give
equal airtime to 1hase for and against the UK's exit from the EU, particularly since the poditical
context had maved ancsinde the U referendum. The complainants were dissatisfied wath the
BBC's final response and subsequently sebmibred o cornplaint to Dicom on S July 201E.

THegem 95 a3sessed the complaint and an ektenswe amount of conbent associdted wilhit We
haue canvluded thal the carmplant does not raise potentially substantwve issues under the Code
which warrant further imvestigation. Qfcam wall not therefore be investigating the complaint
further

The carmplamt

The romplaint related to a numbar of programmes hroadoast by she BRC and Focused onthe
BRC'S coverage of issues surrounding the WK™s exit frony the EU. The complaim was based an
three surveys condueied by News watch® which, intotal, covered appraximately 75 hours of
content broadcast on BAC Radio 4 betweon 3 Cctober 2017 and 29 March 2013:

" The complainants were; Lard Pearson of Rannoch, Philip Dawes MP, PRilip Hol obsne (P, Kate Haay WP,
lan Paisley MP, Kelan Hopkins BP, Giaham Seringer t48, Wiscount Ridley, willam Cash P and David

Keighley.

* QFsam’s Proceduras For mivest gating breachies of content standards an BB Brogdecasting services and

BBC ODPS, ava:labde ot hiipe/ faww olcomosrg.uk)  datafassetaipdt file 0003 100100/ F rocedures-for

Inyve Ll g tmg br raches-al-content-standards- o -8BC -broad castinn-serdces-and-88C-an-demand
1 oty

13
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«  Tha BAC ond Brexit; Today's coverage af the [ifth raund of Brestt negotiatians, 4 Oclober— 2
November 2017, relating 1o Today, BEC Radia 4's early morning news and current aflars
programmne wich 1s broadcast sicdays 3 week. The survey eaarmined Todayw’s coverage of
the fifth raund of negotiations cuncerning the WK's exit from the EU,. comprising 24 ppisodes
broadca sl betwseen 9 October and 4 Mavember 2017 7

% The 88C aad Drexit: Survey af Saries 3 af BBC Rodio 475 "Brewt; A Guide for the Perplexad” 14
— 23 Febrpory 2018 ralating ta a BEC Radio 4 scrics broadeast beteeen 19 and 12 February
2018 comprising live episodas, eash examining how a parbicular area would be impacted by
the UK's ol from the EY.T

v The BEC ong Brest: Survay of o day of speciol Radio 4 Progremmes: Brifgn of the
Crpssronds, 20 March 2018 " relating te 13 programmes broadcast on BBC Radio 4 on 253
March 2015, ko mark there beng ane year ool the UK's exit from tha ELL®

The cornplainants painted Lo quantitative techniques [measuring varigales such aj the airime
glver ro a particular 1ssue or suhiject, or the promingnce green to a partlcular issue or subject
weithin @ running crder < and qualitative rechniques [Including assessing the structure, framing,
editing and subjest matter of content] wsed in the Mews-watch suryeys b analyss the BEC'S
coverage of the WK s axit from tha EL within the relowant progearmitties,

The complainants sabmitted that, based on these programmes, “poesibuyr, pro-Bredt opinicsn is
being systemotically under-regreseated in SHC podpur™ and that “mare bime, space and emphosis
(s being given to pro-EL or pnf-Bresit veges". dn their wiew, this amounted toa “ciear breach of
the core Charter aod Pultic Purposes requirements reloled Lo impartiolity”,

"Thr cpisodes were : 9 Cateher 2017, 0603, 10 Octotrer 200 T, QRQD; 11 Getober 2017, O6:00; 12 CheTober
2017, 05 00 13 Oxtobar 2017, (60K 14 Octobe- 217, 07:00; 16 Celober 2017, 060 00, 1T October 2017,
Q:00; 18 Qctaber 2017, D500 19 Octalber 2017, Bh Gk, X Ockober 20137, 06:00; 21 Qcrober 2017, DF00;
23 Octaber 2017, 86 90, 24 COrioher J017, 06-00; 15 Soiober 2017, 0603, 26 Dotobar 2017, 06 0, 27
Ociaaber 2017, OG:00; 2B Ockokrer 2017, OF:00; 30 Ockober FO17, O K; 37 Oetober 2017, 06:00; 1
Wewernbar 20317, 06 2 Mowember 2017, GE:03: 1 Howeinber 2017, DE.O0; av0 d Mowember 201F 07:00.

s -aaieh Lik ) e WA T e ey -01- g 13-hiFeEl ALl -Ear-fe -G rphe _-i_'

" The senied corsd-ised the following episades: fdedicioes, 19 February 20148, 1200, Foodd, 20 February
201B. 12.00; Gibratar, 24 Februaw 2048, 12:00; Brexat’s Aozt Vednerable, 22 Febryary 2018, 13:00; Status
e, 23 Febrwary 2316, 1100,

b [ M- f el oo FHL 2

! Tha pregrammes weee: Toaimy, D6:00; The Lang vaaw, O000; Yead Hingess, 08 449 1450 1R:G7 JR:50,
A0SR, 32:47; Tha Chonae, (9 48 Warkd gf De 137060; The Brewar Lab, L6300 The ELY ofTar grexr, 20 3
and The World Tanight, 72:00. The Mews-watch someey of ‘Sormre gt the Crozseoans” alsnonriuded a
tranzeript of & lurthe pragramme, S, wihich was< braad=zast al 17:001). Howryer, Hews-watch @eplasped
that "g.'-.ten that if s nal mentioned io e BEC press rel@asa, norm any of the anaouncements

Procreing progra mmes in L sirand, t[was mot] Incluged imthe stal.stical section of 17 8] sunvey”. Olcurn
herefpre did not cons ces #nd as part of 1ke complaine.

™ |m chizir carmplain to @Fcom, the com plainanks said Lhat il was nol Lhe @ view that content sPowld be

assessod spleky by refererce w “sinphsss and wrrgabssig nemenc quelas” bt rather ibat quch analyys
shiwuldd Be used a5 e indicatar ameng many”
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Ofcam’s due irnpartiafity rules

Reflecting our duties under the Cormrunications Act 20037 [“the Act™), Sechion ke of e Code
requites that news in telension and sadw spfoces s presented with doe impartiality'” and that
the speCial impartiahty eaquirerments set out in section 320 of the doe gre mmel,

Ihe wpecial impartiality raquirements include thi preservation, inthe case of avary televisor
and nmateat il radit sorvace, of due innpartiality an matters of palitital or industrial controversy
and matters relabing 10 turrient public policy. Section 320 of the Act reguires Olcom, for the
purposes of setting the due Linparbality rules in the Code, b take accoant, in parbicular, af the
teed 1o ensure the preservation of mapartalily v malters of major political or indu strial
Conkrgvensy; ind major matters relating o current publle, pralicy -

Section Five of the Code makes elogre Lhat “due” is an important qualification 10 the concept of
impastiality. Impartiality itself means nar Fsounng ang side or another. “Due® means adequare
or apprapriate bo 1he subject and nacure of the programme. It docs not mean an agual davision
of tima has ta be given b every vicw, orthat every argument angd every fage] of every argument
has to be representad. Context s important - lhe approach to due smparbality may wary
atoording to the nature of the subject, 1he type of programme and channel, the likely
exproration of the audience as to content, and the #wtent 1 which the content and approach s
signalled to Yhe audierce

Ofcom has publishad Guidance Notes Lo ashik broadeasiers in complying with Secticn Frve of the
Code !* Amang other things, the Guidance Mabes rmake dear Ml

= the (oneep of due impartiality is central to the applicatlon o1 Section Five and in reaching a
decision an whegher gue impartiality needs to be preserved 1IN a pa migular &g,
broadcasters should have regard 1o the kely expectation of the audlence as ro the eontem,
and all ather relevant contextual factors:?® and

" bk weea

1 i
LK Al

NS DN, B Oy s U D L rmiEnts

12 This 15 rellected in Rules 5 110 5.3 of the Code. 11 partwulsr, Pue 5.1 o the Code requires that news, In
whatever form, rewst be reported with due accaracy and presonted with due impartialiey.

't Thiz iz reflecied. far exarnple, in Aake 5 § of the Code, whch providies that due impartiality an matters of
paltiral ar industrial cantroversy and matters relating te curent public pohoy must be proserved or the
part of any persor praviding a sevice This ray be achigved within a programme ar ovor @ 5ores af
prograrmmat taken 3z a whole.

' Thes s rellecred in Rules 5.11 and 512 af tha Code, Aule 5 11 reqaires thay due impartislity must be
priarrued on matters of majde poliecal and industrial conetrgeersy ang major matters relating v current
EUMHL pility by the prrson prowiding & Secvice |n exth piogramime or in clearly linked angd time|y
Pragramimes. RUle 5.1F provides 1kat, in dealing woth mattars of maper political and industrial rontrave oy
il major maiters relating to curent public policy, 4r appropriately vade range of sipnrficant wews sost
be included and given due weig™ in each programme or an cleary nked and 1 mely arogrammes Yigwe
and f3cts must naT Be rusrepresenied.

15 tpsyftwww afcomoorgak’  datafissels/pdl He/0033.991 7 hroadeast code-puidance-section-5

fraril- 2017 pdf

* Guidange Matcs, paragraph 1.4, Sen alia paragraph 1.34, whign eaplans that other rekevant facors snay
Include the fature of the programmy; the prograrmme’s presentation of its argament and the
transparency of it agenda.
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& il is ao eclitarial matter for the broadeaster how dus irmpartallty = preserved, as long as the
Code s complied with, and there are variows editanal kechmniques which can belp to gniure
thic."”

Ofcom's Code and Guidance Wotes are drafted, and are given affect to, in accordance with the
Broadcaster’s right to feeedarm of expression as set aut in Article 10 of the Furapean Canvention
of Human Righte. I canrying out its duties, Qfcom must halance the broadcaster's right to
chisguss any Lontroversial subject ar port of viges In their programming with the requirement n
tha Code ta preserve due impartlality n accordance wath Section Five of the Cody, Each and
gvery ime Ofcuen apphes the Code to broadrast content, Olcam g@ives care’ul consideraticn bo
the hinaacasters and the audience’s Artic e 10 rights. In order ta reach a decision on whe ther
due impartialiry was maintained in these programmes, Ofcom has had careful regird 10 the
Article 130 rights and all tre relevant cortestwal 1actors For eash programme,

Our assessmehl

The cornplalnt concerned a large amounl ol programming and o was necessany for Ofcom Lo
adopt 3 proportionate approach e 3ssessng thls content to determine whether there were
potential by substantive wsues warranting further investigation. Hoom therefore assessed a
signilicant propartian of the content covered by sach of the sirepye submitted by the
complanants, cormprising the lallowing pragram mes:

s The GAC ong Bresit: Taday ' covarans cf Jhe SRk sl of Bregil eyodivlieygs 4 Q¢teher — 3
November 201 7. a5 explamed above, the survey covered 24 episades oT the Taday
programine broadcast between 3 Cotober and 4 November 2017, We assessed 12 of thesc
ppsnoes which ware broadeast betwreen 11 ta 24 October 201 7. Thase episodes vovered a
range ot differenl topics including warious disCUss.0ns ataout the LK's et fron the Bl
ranging fram chipping, farm'ng, business, esparts, seutity, terransen, the nghts o EL
cabizens, and Wales. These progrommes aleo included intberviews with 8 range of palibiciang
who discussed their views on warigus aspects of the UK's exit from the EU ™ 155ues relating
to the WE's eank Frarn tha EL wers also mantioned in Lhese episades in news Bulleting,
NAWSPE per Feviews, summ.arics of 1he preévigus day i Parhament, business rews seotions
ard focused reports an negotlations between the UH and EW.

s The BBC and Brewit: Survep af Series 3 af BEC Radic 4°s *Brexit; A Guide for the Perplered” 14
- 27 Fepryprey F0I8.™ We assassed all of the progrommes onatysed in thig survey. Each
programitne focused on a different aspeesct of the likely nmpact of the UK s exit from the EU

‘Tikid, paragraph 1 B, See alsa paragraph 1.37 which makes clear that there ara a range of eitaral
1echnlgues which may be amplmed.

W The epitodes we assessod were hroadoast an: 17 Octaber 2007, OB:00, 12 Octaber 201 7, QR:000; 13
fArtpher 2007, O6:00; 14 Ge1sber 2017, 0505 16 Ockabar 2O1Y, NfcrHY; 1T Oceaber 2007, DE:OD; 18
October 2017, 06.00, 18 Optober 2007, 0R:0Y; 20 Oceuber 2017, 06:00, 21 Oooober 2007 0F-Q0; 23
Ockabar 1Y, O6:00: and 24 Ocratier 2017, .00,

2 Thege apgbuded Lord Uwen; Lord Bilincaria, Kwasi Kwal 18ag WP, Hilary Benn P, Greg Clark WP Jobin
Repwand WP kerineth Clarke WP, Owen Patersan kAP 5 r Eeir Sarmer (AP, Lord danolel s, [ain Diungan
sanith MF, Lea e Wiggd (then leader of Plaid Sy, amsd Sad sy Khan, kaysr of Lpnden

O e e s-rmad o oo, Jh oW s S ey 0T - a0 A B2 -3-gw d2-For-the-pere ceed.
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and a range of experts was asked to glve their views on this. Differant cantributors appearad
ineach programme and across the series they Included regresentatives of induslry bodies,
business ownets, academics, journalists and consultants. The toples covered wisps:
medicines; food, British Overseas Territodes; Lhe regions of Britain considered rost Likely ta
be rmpacted by Brexit; and tne immediate practical effects of the LIE'S @xit from the L,

®  The 88 gy Bregit; Sunvey of o digy of speciol Redia 4 Prageamses: “Britain of the
frasercady’, 29 Mareh 2018 1! Britgin of the Crossronds was a day of pregramming which
axplored Britaln and ke ELY s future place in the world and the significance af Britan's exit
from the [U in terms of cubture, peling, history and economics.” We assessed all of the
programmes analysed in this survey. They included rews and current allafrs analysis | Todiay.
The Worlid Af the, The World Tonight), cultural and histancal docamen tarles [The Lang Wew,
The Chaoned), satincal comwedy (Qeod Ritgers) and documeant aries specifically about FU exit-
refated issuas [The Brexit Lob, The B Afrer Breinly Content included: news coverape of the
Prarmg Miniskes's tour of tha UK that day; eaplorabon af several moments in history when
&ritain’s relptighship with Eurapa has been at a crossroads; a senes of short Sormedy
sketches satinising key paltical ligures assorialed with the WK's ext Frorm the EL: disusgaoin
vl Turner's 1803 painting, “Calzis Fuer, wirth French Poisaard: preparing for 522: an English
Packel asriving’; 8 documentary piece about the Arguments sorraunding the UK decisan ta
e the EECIn 1972, a survey of how, in various policy areas, the LIE's exit fraem the EU might
present opportunrties 10 do things in g radically different way; a discussion about how
Britain exiting the EU will affedt the rermaitfg member states; and intarviaws with peaple n
Cent absout how they see the future after the UE's ext Frarm the CU

Qfcom cansidered whether, n [ight of all the relevant contextual factors, the prograrmes raised
patentialby substartive issues under Sectian Five of Lthe Code which warranted funther
i skigadlican

Several of the propramimes werg fews pragramming 1o which Rule 5.1 of the Code apphed. *
This reequires that broadcasters ensure that hews, I whatever form, is reported with due
A¢euracy Jnd presented with due smgartiality.

Qfcom 2ls0 considergd thay, (o the #aent they dealt with the UK's ext from the EU, the
programmes dealt with matters of major palitical angd sndustrial controversy and majer matters
relating tre current public policy. Therefore the requirements in Rales 5 11 and 5.12 apmlied, in
addibron fa the spenal impantiality requirements in Aules 5.4 to 5.10.

Aj schoout above, "due” is anmportant qualificabian to the concept of impartialty. "Oue® Mmeans
adgquite or gppropriate to the subject and nafure of ghe programme. [t does not mean an egqual
divlsian of birme has Lo be givan t0 svery wew, or that every argumient and every Tacet of every
argumeant has 1o be repretented. Conlest isimportant = the approach te due [mgartlality iy
vary according ta the nature af the subyect, the type of propramme and channel, the ikely
eupectabion of the audience as to content, and the extent 1o which the content and appeoach is
signalled 1o the Judiengr,

“Il L P

n|l'|i.|:"_,'_.'.'.'_-'-'.".' 8¢ 0, L progra e s/ ariies) 3 e S L 8n Brp War Fnd T A it ain-al-the-crassroads

A Todoy: World ot One; The World Tanight,
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Crfcam identificd 2 number of relevant contextual factors in Lthese programmes In parbiculir, we
tank inba dceount Tactars such as the service an which the maberlal was broadeast, the nature
and caniern of the programmes assessed, Lhe way in which Uve contant was signalled Lo the
audienca and how this would have inf yenced che audience’s expectations of the trestamend, of
the ssues dicussed im Lhe grogrammes.

Akhough all 1he prograrmmes were broadeast on BBC Aadio 4, there was significant watatlan in
torrns of the forrmal of the prograwmes, the natura of the content and the [ssues discussed in
the progranvmes. There was also variation in the way the discussion of Brexit-relaled issurs was
presented in the progrie mes angd signalled ta the audience. Foresampla.

s Today {12 epitades broadeq st hetween 11 and 24 Qckober 2017 is 3 news programme. Eaih
af the epsodies which Ofcom assessed incloded discussion of the LIK's exie frarm the £U as
well a5 3 numkber of other topical issuas They sl ineluded eams such as news bulletins.

¢ Brexit: A Guide for the Perplexed (five episodes braoadast besween 19 and 23 February 2013|
was 3 decwmenlary series which, g series of clearly inked programmeas, locused
speetifanally on various aspects of the UK's exit Trom the EU, each of which was discuszed by
VATAUL EXpErts.

& Britan of the Crossromds |12 prograrmmes broadaact an 33 March 20138] was a serias ot
programmes clealy lnked vogether as part of 3 thermed day of programming on BEC Radio 4
whagut 1he LK™ exiv fram the EW. Thi2 [4eluded D ad Rindgerss, 3 5atleleal comedy praged e,
and The Channet, a cultural and historicai dogumentany. Audignce axpectations of due
impartiality 1ar these by programnees wauld have differed to the news or current affairs
pragrammes intne thered day (such as Taday, Warld AF dne ar The ety Tosught] nr
documentanes specifically aboat EU ext-related issues [such a5 The Brewt Lad or The £U
After Gresrt),

Dfcant Als te-ak Inbo account that all the programmes considered in this assassment ware
breadcast some time alter the relerendum on ehe UK'S raaaebership of Lhe EU and the 'JK™
invoration of Article 561 af rhe Treaty of the EU confirming the U's intontion Lo eait (he ELL The
pubille: desate had therefore devaloped trom a discussion af 2 hinary guestion — whether tne UK
should 'leave’ or ‘remain’ in the EU = ntg a rmooack mare onra plex and nuanced descussion

com prising many different viewpalnts on the tomm that the UK's exit from the €4 should take,
and Lhe patential wmalicat-ans on a renge of diffcrent arcas. In Ofcom’s seew, it sag kely that
the zudience of the program mes assessed would have expected (e discussian of Braxit-ralated
issues to reflect a range of dilferen vigewpoints on the UK exis from the EW and its implications,
and how the pable dehate aa rhese issues shifted and developed ower time

lm Ofcom's view, 3 range of allgrngtree wewgaints an the LKE's ewt fronn the EU was included in
cach of tne standalane programmes we assessed. In addition, in Arexit. A Ouide far the
Perpleved [live episodes broadcast between 19 and 23 Fehruary 20018) and Srirpis ot the
Ciassramds (1% programmes broadcast on 29 Maich 2013}, a range of altgrnative viewpoints was
ncluded across clearly linked anmd lirmely progratnmes withineach strand.

Further, s nur Guidance® makes clear, there are vanious editorial bechmigues whark a
broadcaster can use te help enswre alternative wowpgints are sufficlently reprecented and doe

it ape for exampke pal agraph 117 |[F rews| and paragraph 1,27
|iboe. twecs ofoor oop ok datadaeetdped ' Gl D03 5/98 177 My aadcast-code-audarce-sochizr G-
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impartizhty is precerved. We denrlfiad the pie gl seeeral editorsial Lechnigues in these
programmues, Thase included:

* presentoers drawing out a range of viewpoints from guests and/or prawenters thermslyes
purtoing farward alternative viewponts or challenging the viewpoints of guests to prowide
balanca;'

& therclugion of 'vax pops” wicws frem memkers of the zublic;™

=  the inclusion of Interviaws with a range af polltcians with differing views on Breait ;'

tha inclusign gf sectoi-speeific viewpmnls fram represenlatives of various industry bodies; ™

the el wnn of iskermatianal vigwpaints:”

through newspaper reviews which includad discuszion of newspapers wab v cantragtir § visws

o BFe by 3

# through spocialist corespondants prowding ade honal nforrnatgn, an alysiy aod conbexs o
tepiss wnder discussion;

# the inclusion of vaices of thase with mised wews and ar wclussan ef peersonal wiews,
appeopriataly apd clearly indicated as such:™ and

* Lhe sat rical targeting of a range of figures reprecenting different aspoects af sues relating te
the UK's cuit from the EULYE

1+ Th s 1echnique was usad i all three strands of proprarenlhg assessed by Ofcom

& This terhnigue was used in cactain episades of 80ron ot #he Crussrands |13 prograrnmes broadcast on
£% Mlarch 20181, For eeample, an the raition of Tadep breaecast as part of this day of themad
PIZETEMMINE, Wews an the UES XL ‘rarm the EL are given By seweral wnarkers ar a car parks facktory in

St hlon an Tees. In The Alardd Topight, waws are gian by several pepple lang in E2n0 an Lo they ses
the post-Bres; futare.

T Thes tech e was ased in g number of eoades of Today |12 cpisodes broadeast between 11 and 24
Qelober 201 ¥ and In cermaln eplzodas of Brokadr o! The Crossromes {13 prugrzrirnes brpadeasl on 19
Mdarch 231EY whick included inkeraews from kay politcians for all riages parctle:

*! This technigue was wsed ir gl threg strands of proprarmning assessed by Ofcen,

M This technigue was weed 10 all threo strands of progr seeming 35aessed by Sloom. Intarnational
vimwppints indudead: an ind preicw with leading Seeman peliboan Or Mechael Fuahs, wee chairrman @ the
£, an tha B wlew af the aegatiations; 4 dizcuss.on betercen MEPs represcrting Eurgscepi i partics an
O=nmark and Grrmany, an antemgiey with French polibican &ogno Banaell, MP for the Bhone district;
Eplzode Thrgp ol Brewr: & Soide for the Persplrsed, which disrussed Fne patential imps ot of the WE's ezt
fram the FU @n British Overepac lapniones, partlicalanly Gibralta s and dngoilla; and The £O0 A tar Bresit,
Broadeail a5 part qf Srirmin at the Crassropds, which discussed the future af Eunape fram the perggective
of acher EJropean codnines.

1 This technrlgue was used 0 sveral ppasodes nf Today |12 apisedes broadcact between L1 ang 24
Orkodar 2001 7],

M This technigue was used o all episodes of Todep (12 spoodes brogdsask bebween 11 and 24 October
2017y and in spme eplsodes of Brtain @t the Crossroads |13 geograrmmes ioadoast an 29 tdarch 2018

Y This sechen e was uied in all thee sirancs of 3 ogranuning assessed by Cfcom.

T This bocheique was usod 0 50n% £5 sades of Bntoin gt the Crossrcads (13 programmes Broadeast o 29
March 201E} = name y the Degd fingors pragra Tmes.

RE]
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Having taken inbe dg¢gunt the broadcaster's and audience's rights to Froedom afl cxprossian, and
all relevant conteatual factars and editarial techniques 3% set oot above, Ofcom cansiderad that
altarnative viewmpoimts on tha isswes relating o the UE's et from the EU were sufficiently
represented in egch of the programmes (o senes of clearly linked programmes) as»essed,
Cfcom therelore did Aar corsider [t the prograrmmes raised potentially substantnre issues
warcanting further mweastigation under the Code. Consequently, Oleom has decided Lo aal Lo
prariue this eomplant further.

Mot Pursued

ElY
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OfF<com

making communicatars wark

Far Evarpane
Fuala Cosgr oo
Legal Director
Fra], Muslpi DERT I AT Q1T O, LK
ficCarthy Denning TE lumm 2027
47 Minging Lane
Larden
ECIR 7AE

By emall: cthorne@ mocarthyd enning. coim; dosborne@mecartbydenning, com

Yomur rel; COT/REIDOOL /T

Ciear Sirs,

Complaint in respect of the BBC's coverage of jssues surrounding the UK's exit fram
the EUI

Wae refar to your pre-action later af 300 May 2022 in which vou indicate that your client intends to
seeh pudicial review of Ofcom’s denision of 23 March 2022 {*the Oepson®} pot Lo inveskigate your
client's complaint canserming the BBCS coverage of the EU and of esues surrocunding the LIk ey
from the EU [“the Cormplamt”).'

The reasons for the Degigign are sel oulin Adam Baxter’'s letter of 23 March 2022 and are nat repeated
here Havwing cansidered your letter carafully, and for the redsan 5ot oul below we nemain of the view
that the Degision is consistent with the statutory requirements and with Ofcor's pengedures in
relation to Broadcasting Cade camplants and i reasonable, and thiat your letter does not idantify amy
grounds for judicial review. Ofcom will therefgre defend aay claim fur judicial review brought on those
greaans.

The 1egal framework for the 88C and the Broadcasting Code

A vour letter comectly states, Ofcam s required by 5, 198(1] of the Communications Act 2003 (“the
2003 Acl"} to regulate the BEC to the extent set out in the Charter, the Agreemenr, the 2003 et and
Fart > of the Broadeasting act 1996,

Under the Charter and sgreernent put in place by Gowvemmeant in 2016, Ofcom is required in paricualar
to enforce compliance by the BBC with “specilied requirerments” in the Agreement. By Clause S9(ch of
thr Agrooment, those “specified requirements” Imngtude eompliance with the regularory obligations in

1 Consisdanchy winh the corres pdmdonce (o date, Wis Lerm relers compendicusly to the threp related
coniplaints your glient has made on T gly 2024, 15 Dckanar 2020 and 10 February 2021 respeslively.

Ur<arn Seanbe llogn-cl- #2400 20 2G5 W00
Bz qin e Hupe o +E50 0] S0 L2 L
da DLk, Pricpe 4oad

Igndyr SE]1 BHA vy it urp.uk
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Schedule 3 of the Agreerment, and by paragraph 2{1] of Schedule 3 they mclude, In particular,
compliance with the standards seg by Ofcoen pnder 5. 319 af the 2003 Act.

The Broadcasting Code

The standards 50 sat are those enshringd in Dfegm's Broadeashing Code [“the Code™) and inclode the
“due impartialily requirements” sek out at p. d of vour letter, namecly, 1he reguirements thal:

“News, inowhregs o, must e reported with due gocuracy and presentad wath due
impartalind” (Rule 5.1

and that

“Oue Impartlality on matlers of politicol ar industeipl conieoversy and matiers relating to
currend pubdic policy mst be preseryad an the park af any person providing o service.., within
i DFOQITEELE OF QUET 0 58rEs of programmes keken a5 o whole (Rule 507

We sgrec thal, in consequence af these provisions, Ofcomn ic obliged both (o enforee the BBC'S
cnmpliance with the Code [including the dug impat@lity regurements) and to consider camplaints
mada to them by any persan 1 respert of romplianra with the Code under ity Pracsgures far
inyeshigarteg dreaches of content stondards on 8BC broadrgstiag servges and BBC on demand
pragramme services ["the Standards Pracedures*).?

Your proposed Ground 1

As explained in our Iettor of 23 March 2022, tha due it partialicy requirements under the Code apply,
and ara ¢rfareed by (Frorm, at the level of the individual programme or {in the case of matters falling
urder Rule 5.5) edicorially linked serics of progrommes.” They do nat (as the Complaint assumes thay
do] apply, and Chey are nut enfgrced, at the leval of tha service’s entire putput logked at a5 & whalg
an a rolling basis. Consistently with 1his, the Standards Procedures state at §1.22 that complaints
about the BBCs compliance wilh the Code should Wdantify tha title, time and date of 1he brosdcas
complained af (35 well as 2 number of other thingst. A we explained in our letter of 23 March 2022,
if & broadcaster achiewas due imparliaiity either wilhon 2ach ndimdual programme er Jwhere
programmes are editosially nked} across that editorially linked sarigs, it is compliant woth the due
[rrpartialley requirements in the Code. There is no addition 3l, supervening abhgation under the Code
te achieve due irpartialivy at a mere gereral lavel,

Yeu state ar p. 3 of your letter that bhis appecath 15 whang ih law. We address the points yoo make in
burn.

i The Code also mncludes Bules 5,11 andd 3 12 which rellect the beightened specal mparmalty reguiremaents as
ragJired by s A0l 1 X003 Bl

' DfLoik's Prodadures For investipation breaches of content sla-idards on BAC Broadiasting sernces and BEC
on demangd programme services can ke Tuund w22,

| Lee case of Aules 5.11 and 5,12, due impartiaiby can alsa be satisfied in rebaticn bo cleacly inked and timely
Programres

Page 2ol 7 82
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biist, you say that thls apgreach finds no suppert in the Code. Howewer, Ir respect of news, the
requirement under Rule 5.1 .5 that th s rowst " preeseled™ wilk due impartiality, in other wonds, the
grecaarahas oF news, 34 and wnen iU ooours, must ba duly impartial. If news [s, 1 each msiance, Jnd
an 2ach occasian an wheeh Iis presented, characieriscd By due impartiality, the broadcaskar s
compliart Mothing in the X003 Acs or the Code 5 aggasts that Ofcorm needs im addition to consider the
broadcaster’s entire news oulput s 2 whale, ana rol ing basis, ovar decades (o make this assesament,
I respect of Rule 3.9, the Code expliatly sTates that dus impartiality may e achieved within a
programme or series af programmes. Thal reflects g 3203} a) of Lhe 2003 Acl, wh'ch provides that
the due Imaparmealty requirerment that 1s reflected in Rule 5.5, of the Code “map be sabsfizd by e
sotisfied in relation to g senigs of pragrammes taken a5 o whole”. Thus, neither the Code nor the
under ywing staiul ony provisions are consisTent wath the suggesbon that due impartiality is intended be
measured 26 4 macro ovel across the broadoaster's output as a whele. That s alia the canclu sign
reached by wos U for she Court of &ppeal In & fAofofomous Nom frofit Orgonizotion TE-Meosh] v
ffice of Commynications |2021] EWOA Civ 1534, whe stated ot 44 1hay *tthe throst of the Code 15

Hat foce oty must e met by pach progremme ar By o dnked seres af aragaameses .

aecondly, the Code, 39 construad, is not ultra vires the 2003 Act 3+ yau suggest. On rhe conteary, the
Cade reflects the language of the 2003 Act, which require: Oicom to set “such stasdards for the
content of progromyres” as a opear to Ofcom “bedt cateutated 1o serwre the stenderds oyvectives”. The
duer irnggrtiality reguircments of the Code, ptched as they are a0 the leyel of Bre o ondevid wal
programme ar edirarially Insked $eies, are the standards for pregrammes which Ofcom cansidars are
bzt calcudated to secure the 2903 Ack's due smparhahty abpoctives

Thirdly, the fact that the Code requirerments of due impartiality apply at the level ot the programmea
ur editarially linked series does not imply, as you suggest, chat e Fher the ARG or Hepmos entitled o
be “indiFerent” as to whether the BBC's outpet is systematically lacking in due Impartaality an Its
outpdt on 3 matter of political controeersy. Nos Jues il have thir conseguence that viewers who have
wch Cangorns have no means of recourse. uch concerns can be raed directly yath tFe BBEC and with
Ofcam in ralat ar 10 the Qtarm’s setling of the Operating L cence and Ofcom’s varicus regulatong
reporting duties. We explain these further belowe.

Your proposed Ground 2

As yau are aware, Dfcgm his ronetheless considered whether, om the basis that the Complant daes
in principle @' 'within the Code enfroremert [urgdictom {éontrary o the abowe), it raises, onits Face,
pofentially substantive issues under the Code that warrant indesbigation by Ofcom. This is the
threshald guestn that Ofcom applies when a Code breach s alleged against the BBC, under §1 300Ff
the Standards Procedures. Ofcam cgnglugled thiat th 5 throshald was not met, forreasans explained in
the Decisiare,

Your letter criticises this conclusmn an pga. 12-14. e address your poinks ir 1urem,

First, ywou state thar Ofcom was wrang (e conclud o thal the Code does not require dua impartiality to
be mel by & broadeaste- at the lavel of the service as a whals, i adeltion ta gl Lae level of bqe
individual programrne re Lefes We disiares Idr B reasons set oot abava.
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secondly, you criticise Ofcom’s concwsion, in caercise of g regulatory discretlon, that it is not
warranked or proporfionale or plhetwlse appropriate for Ofcam bo seek ta investigate the Complaint
furcher by sampling’ some of the contant raterred to. Howewer, 1hat roncluton was reasanabla in all
Lhe circwemstancas: {ij contrary b your @ssertian, the questlon of how castly o wilk be to CHcom, in
time and rosgursns 10 investigate a complaint is a relavant and legitimate consideration when Ofcom
15 assessing whether a complaint raises, onils lage, & wubitamive sssue under the Code that warrants
investigghar by Ofcoer. Ofcom has mited resources and is entitled to decide wiich cates IT
investigates in a targeted and proportionate way; §iil 1 was reasanable for Ofcom ta conelude that
sampling at a proporlicnate level would not addrese your client’s complaint. That com plaint
concerned byrddreds of hours of output across numerous contests and many yoars. Had Ofcom
investigated a hanaful of programmes and concluded that none of chnse indnndually breached the
Code, that would nol have Jnswersd vour client™s concern; and had Ofcom, on the other hand,
concluded rhat a imited sample of programmes individually dad Breach the Code requirements, this
wiould nat hawe established that the 3B was systematocally biased as pour client alleges; {iiih when
cansidering whether the Complaint wearroated investization, Cfoom was cnkithed 1o 1ake inlo acenum
the fact that a similar complaint from your client and athers, based on similar methodology, was
rejected in 2013 In that case, Dfcormn had decided to cansider the complaint {by considering & % mpde
&F ndividusl progremmesh aotwithctanding ity generality, becouse Ofcon considerod  that
broadeawters wonld be acustead by guidance on the applicat on of due impartiality. In the pres=ent case,
it s reasan able for Ofcom to conclude, and rely @n its conclusion Lhat, i such Turther goidance was
needed, such that the reavons Rl led it to conglade thal investigateon had been warranted in the
priovigus case dad not apply in the present instance; vk Otcom was chearly entitled ta conclude that
the "gravity™ of the matter was redwced by the fact that the Bresit referendurn has been concluded
and the LK is novee fic larger 2 member of the ELL

Thirdly, vou state that (Hearn's conelusian that the BEC had reached an appraprizte decision is nat
ratianally tenable. We disagree. In garlicular, it rermaina our view (hat 1he BBC was corract in ils
absarvation that quantitallze analysis af the pro- and ant-EW contributions made across the BRC s
servives of The type offered upoan the Complaint, divarced From analysis of thre conlext and njlures of
tha proprameaing in questicn, is ol on b5 awm caga ble of establishing a araach of the due impartiality
requirements. The GBCS acknawledged need® for independent content analysis does naol affect ut
conglusion Hhat analysis of the type provided in the Comalaint docs nos an s Face ralse substantive
issues under the Code warranting inveshigatlan.

ter all the abowa reasons, we do not consider vour [eClee identfies any grownds to udiclally raviswr
Ofcom's Degisian af 23 March 20&E,

Haweyer, in case belpful, we explain below Ofcomn’s princpal functions in relation 1o the BBC and tha:
waniaLs rer hanisms in rhe Cnarter and Agreement for Ofcom o hold the BBC 10 accaunt 1n mgating
s Mussior. and Mublic Porposes.

" mperbizlity and B torigl Sardicmy DEC dwtion Plar. oo garab g bhe escease tr "he Seroka Reviee,
Chcldmnr 2021
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OHeam'y other functions wnder the BBC Charter & Agreement

Unges the gurrent Charter arrangements, the BBC Board is respansibile For the goveraance af the BRE.
Article 4 of the Charrer saates that (ke BBC's Object 15 the tulfilment of its Mission and premstion of
the Fublic Purposes. Under Article 5, the hisson of the BEC mghedes servieg all audiences through the
provisicon of irparlial services. in addition, the BBC s first Public Furpose ot tha provislen of g artsl
news and information (Article Bl Responsibility for ensuring that the BBC fulfils 1ts Mission and
promoles Lthe Public Purposes falls inthe first instance an rhe BRC Roard [Arricle 200, For example, vee
the Impairiality aad Editorial Standards BEC Action Pran, published in Octaber 2021, i1 which the BAL
announced that v 3032 o will Begin 3 series of repular thematic reviews of autput in key areas of
gublic debate *

Article 49 of tha Charter cets qut the principa, Tunctlons of Ofcom s external regulator of the BBEC.
Operating Licence

O carn rrust prepare sn Gperat.ng Framework containing the previsions Ofcom conslders apprapriate
te secusae the effective repuletion of the activitles of the BRC ' Ofeorm must also set an Opereting
Lleenge for the BBC UK Pubdic Servicas which must cantain regulatory conditlons Jfecen considors
appropriate for requiring the ARC; (3] (e fullilits Mission and promote the Public Purpeses; |b] te
secure Lhe provision of distinctive owtput and serviees; and 2] bo seoure Lthat avdiences in Scotland,
Wales, Murthern Ireland and England are well served. Therefore, rhe Dperating Licehce containg (hi
regulatery candiban s |han Ofcarm cansiders appropriate for requiring the BBC to fulfl its Misslon and

Public Purposes.

After a public consultation, Ofenm <et rhe firgt Operating Licenea for the BBC on 13 Octeher 2017.°
Qfeern is currently preparing a consultation an an updated Jperating Licence foe the BBC, which will
be publshed shorrly,

The BBC mwsl covmphy with the regulatory conditions of the Operating Licence 10 privding the UK
Public >ervices and Dfcorn has enforcement powers ta cnsure such compliance. Ofcom may consder
complaints made to Ofcom by any person and carcy ouf such inyesligations as Ofcom considers
appragriate * Il Olcom s satisfied that the BEC has Faled ta comply with a regulatory candillon inthe
Opearating Licence, after giving 1he BBC 4 repsonable opporunity to make represantations about the
magtter, Ofcom may direct the BBE to take such steps that Hodm cansider will remedy the failure to
corn ply and may imeose a financkal panalty.

¥irmpg rhaliey 394 Edizoal Samderds, 835 Lr1ipn Plae incerparabing the response 2 The Serokd Reglow,
Dctaber 203 This sl les. "These rpvipws will ensore ther due smpactielity 15 Baing achlesed acvss BEC wlfu,
g thrl @ breadth 2f weces o viewpans are Geing ouelhenticaly end seagitively soTecked ooross e
candent. This will b dod by the D80 Baard (o aisure #sedl thar the Edilarin) Guabelines, thet the Deard sets, oor
being faliowed acrdss 88C aatpat a0 @ parhicuiar genee ar tagic. These reviews will B pahfshed.

P oferar. Jperaling FRpmewnrk for the 2R

& copy of the [aten Condo idated Cperating Licence updated 19 May 2022 15 heie,

? Praceduras fai efforcermenl ol reguiraments in the BBC Agreement and complianes with Glogm

enferoer el ackin
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Reparling Regulrements
The Charter also imposes raparting ragquirements an bath the BRC and Ofeom
Annyal Reporis

The BEC is required to publish an annual report each financeal yoar with ots aszezzment of how the BBL
has dalivered its Mission and Pulilic Purpnses and the sxient to which the commitments sl out in the
annual plan, #% well a8 ragulatory and ather commitments, have been mel Following recept of tha
BBC's annual report, Cfoom also must puldishe an arngal repo, setting oot ow Ofcom has carried
out its principal functions under the Charter across tha whote of the United Kingdorm. Thic repart
ingludes Ofcor's assessment of the BBC's complianoe with the specified requrernents. The BAC's
latcst Annual Report wos published o July 2021'% and Ofcom™s Annual Repart on the ARG wat
published i Ngwenber 2021

The BBC's Annual e anoet for 2021722 v due this summer ang Ofcom’s {ifth Annual Report gn the BB
14 due ta be published in Howvember 2022

Parlodic Reviews

Under Article 51 of the Charter, Cfcom must carry aut and publlsh bwe or more detailed peripdic
raviews on Lthe extent 18 which the B&C s fulfilling its rdission and promoting cach of the Publls
Punpeasies and add ressing any specific issues of roncern identifisd by Dfgorm.

Do 15 currently finalising its first Periodic Review of the BBC 1o be pubtished shartly, which waill feed
inta the Government's Mid-C narter Revew, Moo conductea a public consultation in advance of 1his
Pericdic Reyiew Fiarm July ta Septambar 2021 7

Ad hot Revlenws

Ofcam is J4lsg reguired, where appropriate, Lo carry out and publish addilional ad hoc reviews
addressing any specific issue of concern identified by Ofcam relahing te the activivies of the BBC that
are cubjact to regulation by Qftom ynder the Charter and the Agreament. In this rogard, Ofcam
publisaed a review of the BEC's news and current gHairg outpul in Qorgber 20189, which addressad,
wncer ala, the BBC's promotion of Public Puipase Dre In Dctober 2018, Ofcom also published a
review of representation and portrayal on BBC talevision. ™

Research

Articlz 48 of the Charer provides thae Ofcenn may conduct research to infarm the carmying owt of any
of aur functions, Parsuant to this, Ofcom maintains an axtensive research programme ralating to all
aspects of the BEC'c pedgrmance, Ih parileylar, Of¢on has pubhshed various pieces ol research

e mae dn sl Be port 20007711

WAl s g th &anual Bepard o ke BEC

2 Wow Ofcom Bepikates the B

13 kg of BHC M ool corresn? alfqoe

1 fep wsemlatian and parteasal an 4P Fa auisian
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relating to due impartlality and the BBC This research was initialhy carried out a5 part o Qlcom's 2008
review ol BEC news and carrent affairs jreferred to above). Ofeam has recently refreshed part of thie
resaarch and spoken te audiences Irom a wide range of backgrounds ta understand the current
influrnces on their perceptions of BEC imapaiahty, e will poblish the resols of 1his research
alengslde aur Periodic Review shortly.

In addition, Cfcom carrses owt ongoing ressarch tracking sudiences” perceptions of the BRC's
imgartiality In gur B&C tracker and News Consumption surveys. Qfoom has published the resulcs of
these surveys an am annual basic since 2018,

Conclusion
We hope you will find rhe abowe informaticn useful.

However, for 3l the dbove reasons, we oo not consider that your letter of 30 kday 2032 identdlies any
meritoricus grounds far udiclal resies and we do not propose to withdraw the Deoisicn inour lerter
of 23 March 2022,

If your clignt proceeds teissue an applleation for judicial review on these grounds, Ofcom will defand
whe rase it Pl and will seek 10 recowver its legal costs of doing so from your chent.

Teurs Tathfulby,

A

] LRI

Cc BBC ETW [rager sienl pepidbibe, ook
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Mewiral Citatuwen Number: [202 11 LWCA Oy 1534

Appeal No, ©172020,/1011

Case Mo COV OGS 20 ] W

IN THE COURT QF APPEAL (CIVIL DIVISION)

ON APPEAL FROM THE HiiiH COURT OF JUSTICE

QUEEN'S BENCH DIVISION

ADMINISTRATIVE COURT

Dame Victoria Sharp, President of the Oueen's Bench Division, and Dingemans L)
[2020] EWHC 689 (Admin)

Rovel Courts of Justice
Simand
Loodon WC2A 2LL

Drate: 26712021

Before:

SIR GEOFFREY Vs, MASTER OF THE RL1.5
LORD JUSTICE BAKER
und
Lﬂ}t D JUSTICE WARBY

BETWEEN:

THE QJI:EEXN on the applicallon of
AUTOMNOAMOUS NON-PROFIT DRCANISATION TV-NOVOSTI

Claimuni/Appellani

-anid-

TIHE OFFICE OF COMMUNICATIONS
Defendant/® espondent

Sam Cerodzinski QC znd Jason Tebjuy {instructed by Reed Smith LLP) appearzd on hohalt
ol the Appellant (“RT '}

Hrian Kennelly QC, David Glen and Jessica Bayd [instructed by Ofcom) appuarcd on
hehalf of the Kespondent {CHoom™)

ITeaing dales: 12 2nd 13 Cctober 2021

i e W e

JUDGMENT
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“Covid- 1% Peolocol:
This judpment was hunded down remelely by ciceulation to the panties’ representatives by
emnail, release 1o BAILIT and publication vn the Counls and Tribunals Judicary wehsite,
The date and time far hand-down is decined oo be 10 30am, Tuesday 26 Oetober 20217
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Court ol Appeal Lnapproved Jweil g KT v. iMcam
o promissism bs prambed 1e copy o s o gainl

Slr Geotfrey Vos, Master of the Ralls:

Introduction

Thiz appsal rases twa questioms, The dirst is as o the eooper intaepretation of
lhe provisions af the Commumeatigns Aoy 2003 {the 2003 Acr)' and the Qlcom
Groadcasting Code (e Codel that requine roluvision propramme servises (o be
prescated with due impariislicy. The second is as w the matlers that aughe to he
tatcen inho acwount i deterrniunye whether, when Ofcom takes action against a
hrpadcaster i ppspsct of proprammes that are alleged nol o be prescated with
due irnpartialily, 1 has jusoGed that aeion #y a noccssary inlerference with the
Brapdraster™s nghis af frecdom of cxpression ender anticle L0 (article 10) of the
Curcpean Convendion on Tlomaat Rights and Fundarmental Freedoms [(Lhe
Convenhen} Arficle 1002 allows such an interlerence with 3 broadoasier's
nght of freedoon of cxpression T #l is "prescribed by law" and, amongst other
thinga. "necessary i a democralic society, ... fo7 the proteeticn ot the repatation

or riehls of others.

ET is licensed by Ofeotn ta browdeast in the TIE. 1 s incorporated i Bussia
and tunded by the Bussion Government. Tt aims @ provide 2 non- mainstrearn,

mislly Fussian, perspective on plobal news and corremt afaies.

i 20 December 2004, Qfom delecmined that 7 television programmes
broadeast by RT had breached the requuerement of due impanizlicy (the Breach

Decisions). The & programmes relevani to this appeal (the Programmes) are:

-

All sectiom numbees menlsoned in 1his jodgmenl acc eeferckces e the 2003 Act unless athenwise
sLalzl

The dexcizion zan he Eond af,
L L CoUN o LA G 1 O o ooy o | T L S ) L T L P 1O 1 L [ B
el -Bellein i

Coafl 12 Manuwy 1022 14 13 I"ag= &
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Ciiirl il dgmenl Unspproved Judpmest; BT v {ricam
o pormissjon is granted (o cafiy OF G8e (0 csart

(o) o editicons of “Spumik” broadcast on LT March 2018 and 7 April 20014,
which concerned the poisoming of Secpo and Yal Skripal e Salisbuny on 4
blarct 201K, and (h] & news pegramme brosdeast on LS Marcic 2008, and theee
aditiong of “Crosstalk” broadeast on 13, 16 and 20 Apnl 2018, conceming the

role ef the US Sovelument in Sy

d £In 26 Julby 200Y, CHeom imposed o pemalty of 2200000 on BT for its breaches
(the Penaliy)! On L3 June 201%, Lewss T granted BT pemmissian 0 apply tor
judicial review of the Bresch Decisions. The Divigional Counl ([fame Yicwra
Shanp, President of the Crueen’s Hench Diviiton, and Dangeinans LT disimizsed

ET's application i its judgment «f 27 March 2020,

. The Diveswnal Court decided that:

il Cther content hroadeast by the same broadcastsr i ang programme may
be rglevant io the assessment ol doe maparliabily 107 aolber progimtne
it, bt anly of, that other comtent forms part of & seces of programines

auwd 1he programmcy are cleardy linked.

1) Otcom had netl infringed aiicle 100 becanse the legilimate ohjective
pursusd by the 2003 Ac awd e Code af duc impartiality was
suificiently impotant w justify lomong RT's frecdom to broadoast the
Progrunmmes whieh did nod themsebves saisfy the dus ieoparialicy
provigions The Breach Decisions and the Penalty weare no mioke than
wis necessary to accomplish that pheotive, whether one was gssesging

whether BT was in Dresch of the due imnpariiahey provision or whether

! Lhe suncbian decisaca can b fonnd al-
||I|||' Wy alee o ek o sl _.'-\..'_|I'|-\. P I Sl P TTON TT e (R Rt [ g [l
[xept 7 lanumes 2022 12 13 I'ape 4
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narl ol Appesd Ungpproved Judpsent: HT' v [Ierm
[+] L :

[
hul rmnakin B pranic

harm had been cawsed hy RI7s breach. The requitcment of due
irmrparialily in each broudeast programme siruck d Gairc bidance between

the oigrhis ot K1 and it viewers.

i} titeom was cnlitled o Nmd dhat a programme comeeening Ukraing (1he
T pi dhe Rreach Decisions) was in hreaca of the dus mpaciality

TITLY 5100,
v The Ponalty wag progecliomare,

a. ILT gubrnitled thut the Thvisional Cowt was wrong in o respeets. [0 was wromge
e hold that Ofcom was precluded by the 2003 Acl frem wking in accouant
ather programmcs: broadeast on BT over the same perod addressing difforem
vIgwWRaIms o e subjecls i gueston. The Divisional Court was alse wrong fo
hold that the Breach Decisions did aol inthnge article 10, heving regard o 5
coutestual Caclors, namely: {0 the hkely expectations of the dudience as o e
naturt it the Frogrammes” content, (1) the centent of e Prooramomes, (i) the
conlent of  programmes scheduled  dmmedislely  belfore and  afer the
Frogramancs, (1v] e vende il of ather programmasy broadeast by BT on the same
subjects on the same day, and () the fact that BT s audicnocs had acooss o g
dominant madia narmative supputting sn enposing peing of vigw vy other neys
platforms. [In nral argument, KT placed the greaest emphasis om that last faclor,
subrmutting that, i this case, the dominam media marratives on buth the Sknpal
poizonimg and US wevolvement in Syrcia were sa clear that it was wargalstic (2
think Ihat a vicweer watching the Progrummes an BT wiodd nog have baan avars

ot theer.

Pl |2 Tampry 2022 13750 Papc
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Conrd sl Agpeal Voaporesed Jodeincl: HT ». ilivm
Mo permiasion Iy gracted 10 copy &5 usc ip penr

T {Ifzom submatted that i hed beet cititled, ag it did, ta place much Less weogh
an 1he extens to which other perspeetives were represented in unlinged BT
programming betiore and aficr cach ol 1he Piogramancs. {ieon did ool seck Lo
guppent the Divesional Court™s holding that it waald have been cntitled to place
fro weight on such progremming. Whatever was decided on 1hg construcdnn of
the 0% Al the artcle 1O cusston, os e whether the Broach Decrsiong
canaiiwted o disproperinmate iterfeeence with RT 5 nghts, was dazmmnative.
The degree ol mrerferanee with BT s acticle 10 riphts wis [ienited aid jushritied
by and propotsionate to the policy onds pursued. The Dovesiomal Court hiad been
right W hold 1hal tne Becaca [reaimons were proportionate end e refuss 10
disploce Qleorn’s detailed and cxpert assesement thad the Progrummes: were nol

cluly impartial.

i, Th these clecumsiances, the issies befere this cotnn are elmively namrw, The
Firgl issuc b whether the Divisional Coott was wroog e Bald el the 2007F Act
preciuded Cilom from 1z king it accownt otbeer proecisorees boddcast on BT,
that w=ie not cupheuly Imked wo the Programames, over the same period
scldressing differem yiewpowls o the subjects in question. The secumd jagwe :
whether e Tivisional Coun was weong L hold thet the Breeach Decisions Jid

no nloimge artisle 14

49 [ il fivst 521 o1 Lhe revcvant lepvslatien, amd then (he relevant provizens ofthe
Code and OFconm’s puidangs, the eesential points ol O lecom™ Ereach Dhocisans
and the Thvizional Coun’s judpoacnt, before addressing the two tisoes wehich

the court hws to decide,

The me liwant legislition

Tipall 12 Jopraz=p 2022 14 30 I"ig2 b
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Courl ol Appest L ppdosed Juilginmi: Bl v dFas
S ey |gabon s gramicd ts topy gy uss I guird

[0 Article 10 of the Conventign provides as fallows:

1. Evenyong haa thiright w reedmn ol exprossion. This right shall inelude
frocadoim 4o hidd vpitsians and wereceive and impart infarmation and ideaz
withowt int2tfeeence by public wuthonty and repardless of fhosizts, This
Article shall nol prevent States from reguinpg the loonsing  of
broadeastmg, lelevision or cinenw STeeTRriscs.

2. The gxereise o these frcedonms, since 10 carries wilh il duties and
cesponsiilmics, may  be subjocy e such  formalities,  comditiong,
EEsIrIchons oF penalties @ are preseeibed by laae and arg necegsamy in
demackatic socicty, o the inlerests of  naiional secuTiy, heriotal
integlity o poblic safcly, for the prevention af deorder o eviime, o e
[retection of health oo morals, (o the prrection ol 1he nepuiation or rights
uf alhers, for preventing the disclosure of wfmation recoved in
confidence, or for maintaning the awhotity aud wopartialite of the
Juidiciary.

I Seetion 3 of Mo 2003 Act paovides (e the “General Duties of Ofcom™ as

P [owes

1) By secuon 313, that the principal uly of Ofvom. in cemrying ool it
banctions 18 (ay to further the interests ol ctizens 0o orclaton o
CORELLIE Al oS rillees, and (B o Bacther che imlerescs ol CoRSWmoes i

televirnt markers, where sppropriate by promating conipet o,

i) By scefion 321, Ofcom s equircd e secure (cp the availahilivy
thrgyghent the United Kingdom of v wide tunge of telovision and radioe
gervicss which laken ax a whele} are both of high quality and caleolated
L appreal L 2 varety nf 1astes and ingrests, [d) the maimenance ol a
sufficecat plurality of providets of diffecenl televizion and redie services,
{c) the applizaticn, i e case of all 1elevision and rado services, ol
standards thal provide adequute protection to members of the public
Tran the inclusion af uffensive and hamial maenal in such services.

ind (I} the spplication, i the case of all elsvasion and cadio sereices, of

el 12 fnaary 22 4 U age 5
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standards that previde adequate peotcetion e mcmbers of the public and
all other persons from (1] unfair teatpees iy programmey mcluded n

SCh services ...

[y gectaen 23], CI0om must, m porooemuing i duties under swhaeciion
(1), e regantd, i all gascs, 1o [a) the principles undee which repulitory
activities should be wanspalsnt. aueouncabls, propertionule. cowsislen
amd targeted wnly L cases in which action is nceded; and {b) any wiher
ponciples appeacing w OFCOM o represent the hest regulbatory

LEEL- JLs=0

By aection 341, Olcem must sbin kave regand. in perfotming those

dutizs, W such of the following as appear o them e be celevant m the

circarmstanues - (g e need o sogwre that the application in the gase of

wlevision and tadio scrvices ol standazds .. 1s in the maoner Lhal best
puaranlees an appropriate level of freedom of expression L. (k) Lhe
vpinions ol consatners i elevant makets and of members of Ge public

acnerally.

Sectiven 319 of the 2003 At provdes tor vae Codre ay Folloars;

1

By aection 31H 1}, o ag Qfcem™s duty to &t amd from nme ko bme L
prview wnd revise, soch stendacds for the content af programmes i e
ingludged in delevision and radio Servicex s appear i theme hest

calculated to sceure the standards ehjeclives.

By sectinn 319725 the slandaeds abjectives imedude (ch that news {in

whatever form it is included in relevigion and tadin sereiceesd s presented

2 atoare 2022 014 11 Mayre i
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Wwilh duc impartiality and that the wnpartiality regquircments of section
329 are cemphied with, ) that news included in teleyision and radio
services 5 repoeted wakh dve acewrasy, () that penerully accepled
standards arg applicd fo the contenls of rwlevision and radia services sn
as to prowide adegualg praeciion for members ol the puhhic trom the
mclugion i such seriues of pffensioe and harmful noatenal. and tg) tha
mlvertising thal contcavenes the prohibatinm on palitieal advenizing, st

ool 1o section 32X 2Y 65 not inglopded in e levision o radio services.

rii ) Ry scciian 119{3). e standucds sel by Qlcom must be contained in ong

o 11aee codes,

) By secton 3%, inscning ol revisiog any standards, Ccom must have
regarnd, in paricular and by 2uch exient ae appears o them 1o be relewvant
o the secuting of the slandacls vhjectives, to each of the olowinge
roatiers - (i) Lhe deprec of hann or otfenee Dkcly te be caused by the
enclusion of any particulse sot of material in progcanunes pencrally, or
in programmcs of @ padicular descriplion; {b) the likely sice and
compasitiah o the patential awdicnes for propramooes inchled in
telev vty 0d radig services penerally, ur i televizion wnd vadio serneees
of 2 pacticular desenmiom; {2) the likely sxpectation of the audicace as
L Lhe malure ot & propeasmin s content and The exient W which the natuce
af 4 programme’s vontent vin be broughi e Lhe alention of potential
mcinbers of the aodicnce; () the ikchhood of persons who ang ynaware
ol thoe minture of o propgramme's contert being wnintentionally oy posed,

by thedr wwen aclions, Lo that cantent; (2] thy desivabilioy of securing thia

Iwafl 17 Jaray I3 1L e ¥
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the gantent of serviees identilos when thore 3 a change atfecting the
nature ofF & service that is beine watvhed o hatgned o aned, in particular,
a chanyge that is relevanl W the application ol e standards sct under this
saction; and 4f) the desirsbilny of maistameng the independence ol

cditurial sonorpl pver pregramme coolenl,
3. &ecuon 320 provides Tur the ' [s]pecsl impariality reguirements" as Tolles

] Hy seetion 324K 1, the tequirements ingslude (b 1he prosonvatien, i the
e of every televismon programme seevice .. af due impartiality, an
Lthe part ol the persan provading, the service, as respects all ol tese
raiers [mentoned in scotnn 32002]7; wnd (<0 the presention, e wise
ol every lecal tadio servaee, ., ot'the goong of ondoe promingne: w e
proccarmmies wehpded an the sonvce o the views and opinions ol
particular porsons o odics o any of thuse matlers [mentoned

section 33023

i) By section 2200 2), those mallers are - fa} matters of palitical ar wdustesal

coliioversy; And Ry matiers relaloe G cweread public posicy.

m) By osecuun 3200480 /he requiremcnt speolicd mosuhsecton (LB 12
one that (subject fo any rules under subseeiion (51 rmay be satshed by

Ticiing satici=d i relalim e serics of progiamines kon s a whale.

) My section 32M 51, Ofcom’s stundards code shull cumlain poovisio
sciting ool the rules wr be obseived i eonneenon with (ah the applicalioen

of the teguirement specifisd o subsochon (1), and {hY the

Mialk 12 Janaay B0 0] 15 Pz I
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determination of what, ineelaban to that requirerent, constibes a series

el programmes for the perposes ¢f subscetion {4},

v By scohom 3200A1 any pravision made [ur the pumposes of subsection
(3Ma1 mowst, e particular, take aceount of the noged W ensuee che
preseevation of wnpartiality i relation to the followang matcrs (1aking
cach multer sepamatclyd - {a] matters ol major politival o dodustmial
cuntroversy; and [b) major matters elating w curnem public policy, as
weil as ot the need to onguee that the requirement specifizd in suhsection
{1k is satistied generally in relaliom we o secies of programmes taken

as p whole

14 Tt was conwmen grownd belore us Lhat the special mmpartialiny reguicemenis
applhied 1o the Programmes. because they deall with matters of major policl

CONIIOYCRSY atlidod onipor inaviers relaling W currenl poblee prlicy.

The relevant provisions of the Code

[ The Code 15 presented as a series of prnoples cxplamed in subsequent mles.
The [l seclivmn on the legslatve hackground o the Code explaing that [1]he
Code has also been drafted in the lieho of the Homan Righte Act 1998 and [the
Convention ] Imoparticylar, the right W fieedom of exprossion, as expressed in
(atticle 0], cocompassus the sudience’s nght to recerve erealive material,
id=roviction wenl 1deds withowt entertercnce buc sobject 10 restrictions prescribaed

by law ol necessary in a deonocraric oo™

I3l 12 Biquary 202 [acbs Pap:- 11
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14.

Soction T af the Code? deals with *aco aod Cifenee” under the poooiple: “Tto
ensnee Lhat poncrally aceopled standards are appled 0 the sonteat of television
and radio services snows L provide adeguatg proteotion [or wemlbxrs of the
pabie tiom the melusion in such services of hannful and/or oftensve matenal ™.
The ward “eoneexl™ is defined in section 2 in relatios to the e that “[2n
applying gencrally pecopied standards broadeastees oust ersare thal materiil

which iy vause effones is pustitied by the combext'

The rocaning of “canizgt™ 15 then swd 1o melode (bul not o be Timited 10) #
bullet puints @5 Tellowes, (i the golitgrial content of the proerscore. oo g s
uT serivs, (1 the scevics on which the matenial s broadeasy, {0 the tine of
browdrast. (iv) what oiher programones are schednled helore and afier the
pragramme o prograeunes concenried, {viihe degree of herm or ollence likely
1o b cansed by e inclusion of any paivela sonl of matceal inprogrammes
penerally or progrommes of 4 particwbae Jeseription, () the Likely size and
gampogician of the potential audierve and likely expeciation of the audicnec,
(2100 e vxtent 10 which the notore ol e comtent care be Breught fa the attentiom
o Lhe puencial apdicace for example by greonwe inloomation, goed Ceiicy e o

el e rewagerna] o vicweers or histonery whi may Lomne dilfiss AT ETUG T

Section 3 of the Cnde deals wath “uve impartialicy wnd due wceoiaey and wndue
promimence of vigws and apminms™, The ponciplzs ace “JLa ensure that rews,

i whatever Racn, & toponted wih dug aceuraey aid preseated with due

4

Al secsian numbers and mile ool 1w s padgmet eeles b the Code il s alaseise
sfared.

Paegdl 10 Jamuery 2222 14 30 Pape 12
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impartialite™, amd “[Ljo emsure thae the special impartiahicy pequiremertz of the

(21013 Act] are vornplied with®.

19, The meaning af "dus dmparialiy™ is then provided wnder the heading of

*[r]ules™:

Thie' i an imporiant guabification 10 the concept of impartiality.
[mpartalicy itsclt mceans nog Geearitg ome sde over anuther. ' Due’
means adequale ar appropriale 0 the subject and oeture ol the
program . 5o tdus impasialiy ' ducs nol mean an equal division ot
time has to e Iven to @very vied. or that every azgumeni and every
tacct of evory arguaient [ag (0 be represented. The appeoach to dug
Lty ey vary according oo the natce nf the subpest, the b
of puogaicomie and channel. the Tikzle eepegtabun of the audecnoe ds
wr wontent, and the extent to which the contene and approach is
sigrlalhed 1o the avdienee Context, 2y defined in [sccrion 2 ot dhe
Cinl] 12 imporlant.

M. The mast rolevart mles included in section 5 oee g follaws:

3.0 Wevws, in whatever fomm, rmst be repeed with due securacy and
presented with dus impaniahey.

3.5 Due impartiahiny on matters of politizal er industrial controversy
ind miatters relaling o carrent public policy most e presonaed on the
paant 0l amy person providing a serace . This may be pchicved within
AL PROETANTLEE OF LYer & SeTies i programmes akon az a wihiole

2.6 The broadeast of editcrially linked programmes dealing with the
e sy et matrer (s parl of @ secies inowhich the hroadeasser wnms
0 achicve dwe mmpartalingt shoold normally be orade clewr o the
abldichnee ah i,

5.1 In uddeinm to the mils abowa, due epariialicy st be presernyed
on matters of major polibcal and industrial controversy and majar
martcrs relating to cuerznl public policy by the person provicing a
serwice oo gach prouranme or noclearly lenked and bimely
P T,

512 In dealing with mwarters of mager pelitical awd  indwstrial
controversy and muor maliters relaning o curment public pelicy an
sppropridlely wide range of sipbifcant views nwst he nehoded anid
grven due worghl in @ach programroe. or in clearly hinked and 1imely
progranmes, Views and facls must rol be misrepresented.

Harr 12 Jeruerty 222 A5G0 Page 13

101
160



Coarl ol Apgeal Undpareoed Judpnie: BT v € immk
Mo permmlssion b granied (o copy sr sar in cowrl

2l

Paragraph 1.6 of Cheati's nonsstatiory guidance oo the meanmg of doe
mpirtiahity in seclivn 3 of the Curde emphasizes that il iy an edilonal matler for
the oruadcasier as w howe due it laliy i prescrved, as long as the Code i
eanplied with. Purapraphs 1.32-1.33 of {deam’s puidamee on oulz 5.5 provaded
that “[hroudeasiers mast ensure due imparialey is maintined moowny
programnme . . thal deals wilth maters of political . centroversy .7, and tha
“Li1 wall e abarays be necessicy o presenl an epposii g view which s al odds
with e establihed view of the majemity or imconsistent with caealilehad el n
order w0 proserve dug impartiahiny, Further, whether or no due noparlisliy has
been preservcd will alse he dependent on g renge of other factors such gz he
maluee of 1 progrsLmnm; the programme’s presentation of i argarnent; e
tramsparency of 11§ agenda, the audienes i is aimed at, and what the awdience’s
sxpectations e, Patageaph 1,34 of Ofeom's pudance added that “TilL s
tmpociand Lo note that the Broaduagting of Taghly coleal onmments concerning
the policies and autions wi, for example, dny one st or institlan, oo n
wself a beeach ol doe npartiabang, 1o iz fasl, cesendial 1hat curmont atfairs
progerammes are able woexplore and caamine isues wnd fake o pesiion cven it
(hat 15 haghly crtical. However, a brogdieaster nust oiantain an adegisate and
appropreate lovel of maparhality oo ws presenticien of maters of palitically
contreversy. Depanding on the spegifics of the ssee, it may he neeeszary, o
urder e [ulfil the due rapalialicy requirenients, chl algmmacive vicwnolnls are

Lrovadpasy”.

Pieats 12 lgpuge, 2077 1475 Aag 1
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.

CHoom™s Trgach Decisions (rakom weethen with the decisions on theee other
progravamcs that wege found ol 10 be m breach) rum L neaely XN pages and u
18 not pessille satstacomaly we swomacse them in this jpdgment They recerd

The process thar (Meom fullowed 0 reaching its decisions.

RET compliuns in g skeleton Lha fhe Divisional Court Mwiled ln analvse why the
mrertgrence with BT 2 article 140 rigls weas justified in the particalar context of
the Thoprammes themselves, and falled to have any regard (o fhe neture ar
vonlenl of the indwidoal programmes and what ham wamld he done by viewens
walching them. This complamt 1s made in the comest of (he submission that an
interfereney will & broadeestur’s rights of feeedwin of capression under article
L mmst b Tiasad om g Mclose aud penelraling examination of the factual
Juallication Ter Lhe tgstrction™ (8« Shoefer [20005] 1 AT 247 per Lord Hope
g [O1 ) and that the courd mest “serepulously examme .. the properticnality
vl o resiriction of expression by the press in o TV programime w o subject of
general mmerest” {Arimal Deprndors v United Kggedom [2003] 57 EIRR 21 at
(1037 e order toe establish that findings of regubatory breach were strictly

ageessary o profect The relevant legiimate aim, osmely the oights o sthers™.

Annct Al K'Ts Crrounds For Judwial Review provides o deloled anatysis ol
the five onntcxinal fotors (readaned ac [6] above) on which BT rches
rcspoct of cich of the Froerammes {onumbered in that documegnn as Frogramime:
. 2.5 8,7, and RB). CHeom's full treatment of thess (actors is, as | have said,

tea lenpthy @ semmwarise. 1t §s, however, exempliticd by the follwing

tilt 12 fenuesy 2027 1353 Papr 15
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wupoctant passags conidioed in the introdoetioa o the Breach Decisions in

redation so peneral conletual lgters

YR s a glabal news and somrent aMairs vhianme] proediced m Bussia
and  fmded by the Federal  Aeency for Tiess and Media
Comrnications ol the Bussian Federation. The chanmel 15 made for
UK sudiences, providing a Bassian pergpactive on LIK sl plabal
s and current sffaims related programming.

In uur viewe, e pow b feted Ty the agessee [T reparding penerid
contextual Tactos wclaled so the namee of BT s 3 service and
audienve capectaions (s disewssed above under ' Licensee™s Inial
KMosponse — Cheneral™ e wnportant and significant laclocs inoour
approdach Lo consderng Hhe nesensanon of dud mapartialing on RT.
Homeever, L does nol obviane the spamliality requirgrents, especially
when  dealing wilh matlers of maar peloval and - mdusinal
epmiroversy and major mallers relabog fo carear paale pohey

W ncknowlzilesd that all the propranuncs weee broadeas! a1 Time
ol an vngeing. highly peliically  sesiive saac. oacnely, e
aftermath of the poeisonmg, of Seter amd Yulis Skripal. and thal. m
relativn o those programmes dicussing the Skoipal possoaioe, (e
BT atdiznee would cupeet g Russian perspeclive on Lhis subjecl.

As ceploined above. Ofcom reeogniscs the impartanes at the
hroadsaster's ciabt o Treedem of exprzssion and the wdignee's right
bey respesive intormation and idess withowt pndoe ifeelgremgs inoour
demacrabic saciely. We acknowledge 1t e tight oo Aecdon of
cxprossion  encompgases e right ol hrosdeasens o make
programmes providing audiences with the Bussin viwpoint an
pews and current alfawes, includmng progranmume:  which feaccre
wigwpointy 1hat ave supportive of cerlain nolion-states, vr which are
el ol The podwies of particular govennmenits, weloding e UK
W orcoopmse thal this may inclode prugrarnnes chullenging
accuEalion: made against Ruskia, Fr example acousationg by the UK
Govermme g alrout the Bwsaian authonies” allewed mole in the Skopil
LR

Hrvwewer, to the estent thal the procrmroes sxaeined polical by
cormrovetsial mazters. TY Movosti [RT] sl needed w comnply wih
Scclion Five of the Code by cosuring Whal duc mmpachaliny was
proserved. Chese oules, somompst olhere, cegoire broaduaste rs e ensine
that altgmalreg viewpinnls sre rellected. as sppropriale. an naie s of
utaped palitical and indostnal controversy and nelating wocoreeof
public pohey. e way due impartiality s presceoved ooan editerial
mialler frs cach individual broadyaster.

[m & reumber of programnes, the Licenses aegucd it il had proserod
Aue wmpierlialiny acmass its service by, e example, doeadeastng ofher

Theglt 12 Lyregggeg 2022 450 I'ege Im
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sgmilicant wigwpaints in ite pews bulleting and alse by broadeasuna
lrwg che P Blunisees s stancms s (o the 1leuse of Coronwns gn Lbe
Salosbwry mgident, However, ds menboned abuve o celation e Lhe
LK stanmory ramcowmi. tclovision services sueh as BT cannot
preserve due impantiality by celyiog oo wWhat = brovadcast across their
Sutvive us o whole Tn 15 possible for lelevision services such a5 BT e
proseovs due impractiadily, inothe conlext of Bule 512, in cleacly inked
and timely programmes. However, becanss it caanol be goaraniesd
that a persgun waltching one programme will bave heen watching the
progravime thal precedes il ur Tollows it, the beeadeaster must take
sleps W ensuce Lthat the two programmes arg “clearly [inked™

W owok by aveount the Lisensee's aceormem thal a nelevant
aomcyial actor. contained wittitn the non-cxhaestive list of such
tactars i Section T o Me Ciade 1 “whal other progremmses ane
schoduled  befere and  after the programme  or  programmes
concerned'’. Howewer, we considercd o appoapriate Lo ot mach [ess
weight un thas contexival Tactor compared with ather factors lisied m
Section Tww of the Code such as the hkely size and conaposian of
the pvential sudienee and Bkely cxpectation afthe mdicnee This is
becaure, us selmak w Bule 5 6 of (the Codde, o die imparialily mbes
envisage that il a8 brpgdeasior 15 secking 1o presenia doe imparmiality
by setlecong alicemafive wicwponts in linked peogearormiog, this
shomld be e ¢l e 1 audicoce o .

The Licersee argued that inomany of these programmes:, as the
dutninant narmative was widely deisemanated by most it oot all nther
media oulletidhroadeasters, it was nol neeessary for BT e popear tha
poespoctive expligitly mthe programme, However, 3 detailol above,
whin dealing wuh macters ol major  political and  idustol
contrrersy {aueh as Ihe Salishory incident and s alermmcds). (he
Code requirgs complizace with M apecial impartahify provisions.
When dealing with matters of mygor pulilical sl indwstrial
comlraversy and major matters relating W curcent public nobicy,
browdiisters wre reguired tw ke addional swps inoorder o presgne
duv nmpaclality, namely an approprialely wids range of significant
witwry musl be inctuded and goven due weight. [ooout wiew, o attempl
W do sa onby by maplice means would ne he approprate and woukd
not be piving Huse Tnatters due weight,

Ir each rulividwal propgramee, n coensidecing whether the 1acensee
has complied with the due imparieality reouirements of the Code, we
tonk goeounl of wll these penerul cnnlextual factors ax well wy the
specific mndividual contextval fhclors For cach programme, with
careful regard to 1l broademser™s aned wsedicoee s Anehe PO g,
29 Ofconnr’s individual 1rcatmerd of the Programmes deals inocach case with the

specilic conlesiual submissions made by BT ur which | have referred.

Irelt 12 Lanaars 77 14 33 Pape IT
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The Divisional Caurt describued the ficst s thar o Was desiding 2z "whether,
ak @ mdlier ol SlalloTy inlemretation. either the "domdoant medid nanative™ or
the niher hroadoasts trom BT were we be tahen inlo accoont by OFeom when
aagessing whother theee hus been w breach of the “due irnpartialing™ provisions
of e 2003 At awd Cude™. 10 hegan its ineainent of Bas ssue al [33] by stating
My the 2003 Act did not “'require (Henm 0 1ake account #f the output of others,
and the se-valled dommaet media numaine: that such gmput may or may not
creal, when assessiog whelhor o programme s duly oparial™ Reclion
3041 kY frefleeied inopale 550 stpted thao due impamialicy musl be prescrved
“on the parl o) lhe person porviding 1he service™. Thal could nat be read a5
“suapesling thal the comtent of welevision ncadeasts by aiber providers shsudld
be taken e accoumn™. The defipiton of "Comest” in the Code, which was
melevant to construing Sdue impertiality” nothe Code, did o include  the
broadeasts ol olber broadeasiers, lostead. the comestaal (ectors o the

definition werne plawnly torwsed on the vutput of the brodeasten in gud soon.

The Divisional Covet comcluded a1 |3%5] shat o fther cantent braadease by R T
in ure progcamme roay be relevant thercfore W the assessopen! ol Sdus
impartality™ in another poegracdne 10 Bot ooly o thal ciher coment wrmes pan
o2 series of programmes aed the proeerammes aee clearly linked " Thie holdimge,
ag | have said, went Gocther than oom's submission. The o reasons miven
were () the phrase a serigs ol prograrames™ in soctinm 32004)02) sugrpestod

programames kowwn by The viewer b be linked as g senies, because afbeowse ol

would reowommater of ey whether the siewer hngaw abowt e other
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)

[rall

programimcs W e seres, and (i Ofcom was ablged by section 3205
mrovide For rules i the Code we dewerming what constitneed a series of

progranimes Tor these purposes, snd Ufeam did som mlz .12

The Drvisinnal {ourt noded @t | 36] shan the requiceinenl thal dae impaciialivy hag
i be satsticd by the boeadeaster and the prooramme under comsidetatinn or
apdilically hkied programmes was tme that acconded with good sense and willy
M lzeiskaniyvy abjective, which the doe mpartiaticy Topime wis designed
gafeiruard. The legilative objective we question was the priservation wl the
demerralic process itsel T, which was solepuarded Ty providing a level playing
held for compeomg views and opinions so thal those views and opinions are

expressed. heard, answered and debaed,

The Divizional C'oont rejected 1he relevanve of an averags viewer oblaining
nenwes brosm dallerent sonress. bocouwde "[1]here cvald be no assurance . that a
particadar vigwer wonld be aware of what the dominant mcdia narrative was, or
wronthd see other “balancing” cnatecal mome the brosdeaster (ool draswn Lo their
alention]. oF an the viewer would oot othevwise be deawn into an “echin

chumbuer' ol outpol which remroreed ar reflected their pre-exisliog views'

Fenilly an @ fiest mssue, the Dhivisional Conet smd that the concept of a
diminam media narrative was a nebulows one 1had would be difficull w deline,
making 1L dilfficull for brosdeasers o discern it in advanee, and producing o
chilling cffect an the broaduast mcdia. Complance would, theretore, he & maller
el Tk e Tham gudpamend, and pessibly wneonsistent waith the requircmenr in
arficle U] that any cestniclion on the neht 1 freedam ot es pression should be

presurioed by law. Cfeom had heen nght 1o 1ind that the Programmes inftinped

T gy 202 14049 Fugn: 4
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32

dur impartialily on e peoper mitcepretation of the 2003 Acl sod Code Jur the

reasuns Biven in the breash decimen

The Triviainnal Comrt desenibed the secund issae that -0 wids deiding, ax whether
the H103 Acl and Code, 11 nterpreted withoul refeense o 1he dominant media
walTative or the aiher broadoasts from BT, infrinpe BT eplils puarantegd by
arlicle 10016 may have Iramed the guestion in this way, Devinse it 1hen reondaad
ET's sulruszians shat {11 1m che ovent that the ocdimacy wolerpretation ol the 20035
Al was meorpalibic with B s riehis, chew that interpretation of the Aot zhoehd
e pe-remidd pursoant oo oseclon 3 01 1he Humean Raghts Act U991 perot the
dominant media narcative and other broadeasts by B o be talken oo accoum,
and {1} 1n the altemmative, il was chlilled 10 6 declarabon that the 20402 Aetwus
nol compalihle with RT*s rights wnder section 3 o Ue Human Rights Ace 1994,
This seems to kave led BT to submit belore vs that the Tmasiomal {ourl
misynderstgod the guestion 3 was Jeciding sinee BT78 case was "not (had the

“altee femaprepizadine”™ regquire moend itse U [adringeed article 1077

The Thivisiona] Courd hegan its substanbive tncatmont al the artiche V0 ssoe with
lenpthy sectivns at [41]-[63] on the imporiancs of freedom ot speech and Lhe
clec s i & rAnimad Defenders frierpoaionadd v Seceslae: of Stade for Media,
£ ndtpre and Sparr [X008] TIKHT. 15, [2008] L AC 1312 and 4nimal Hefenders
Ferferuaegiioomend [20003) 57 BEHRE 20 {“clwrfma! Dhefoncdory™). Mane of what s a1
i hess seetions Bas been onlesied bedore ws, wd accocdimely . | dw nat vepcar
il here, Monetheless. sipec hoavy rehangs has heen placed by bath sides before

uz an the semimal parapraph |25 of Lard Begham's spegeh, [setd ool in dull.
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It explaing the rather diflerenn context of Aeimal Defendres tself, which was

that of palincal advertisiog likely o be aften ropeated:

Y The Fndamental raticnale of e dermecralic process is bt if
competing vivws, opimons el polivies are pahlicly debated and
crposed 1w puldiz scrotiny e pood will sver ime drive ot the had
atul the troe peevall over the false. 10 most be msswmed that, given
tive, the public ®all mabe a sound chaes when, nthe eourse ot the
democralic process, 0 has the nght to choosc But it is highly
dezrable that the playmg figld of dulsle show'd be so far s
practizable level, This is achicwsd where, in public disvwssion,
differuing views are expressed, comradicted. answered aad debaed I
15 the duty of broadonslers wachiewe this abyect i an inpartial way
by presentng balanced propramnes in which all law Tul wicws miay
be ventilated. Mg not achieyed i puliticsl partics can, i propnciion
o sl cesouwrce s, buy unlimited oppanunics  adveetize i the most
ellecive mvdia, so that electivms becume Lile mare than an auetaon,
ooor i 1L achieved 10 well-endowed interesis which arg not political
parties ate ahle o wie the powar of the pursc (oo give gnhaned
prominence to wviews which may be irue or [alse, aftraciive Lo
proarcssive ninds o wiataceive, bencticial oo mgurious. The risk is
that chjzets which are casenlially political may cumc W be aceepted
by the puldic nor becadde ey are shown in public debate wbe right
bt becawse, by dwd of coonstanl repetim, the public has heen
candiliomed 10 aceept them. The rights ol mthers which g resincion
on che seercise of the nght o frec expression may properly be
designed W protect must, inomy pudgment, mchade o right w be
protecied  apminst  the  potential  muschict o parial  pobical
advertizing™.

33 The Dhvisivnal Cout then eecotded the common ground that the 20K Ael and
the Code were “law™ {ur the purposes of arocle 16002). 1t staeed the lepwimalz
aim prcsaed by the 23 Ak and the Code in slightly (Owoueb pechaps not
materiallyy difTerent terms Feomn Mose il had stated ar [36] as o crsone da
athcr vigwpoinig are rectived by viewers who may then participale on an
mfrrmed basis o the demacratic processes mclwding those of debate and
witing”, meationing the While Paper that led to the 2003 &ci ag having stated
the prarpase of the eequitoments of due irmparmiality as being Lo “ensure thal lhe

broadeast aedio provide 2 countec-weight o other, oflen pacial sources of
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news They therefore contribule significantly w properly mfprmed democrabic
tlehate. The Dhivistunal Cueuel then commented 2o [6]-[67] that many, but nge
all vicwers will oblain news foem difte rent soureds and (herg Way i guiranios
that any viewar would “lock al other outpuar frn @ Broadeaster, unless that
vigwer 15 specilieally direcied wo Cee uthes prograime”™. Accordingly, it
cotcludad that “|pjeemitng a provider of wlevision services o avoid fhe
requicemen: of “dee mpateality”, aven bor one propgramme, wolld severely
bareny the quality ol poltical discmrse in s country and o duing so setivwsly
hare the “tights of ethers™ moarticle 10(27 hecause individual wiewers will not
b caposed o the contrasting wigws neegssany Wassit the viewer to lake o (all
cule inn the mod gt democratic state™ The Taet that newsnapers and online aews
providers had no requiremcnr fer due impartality did not pssist RT. RT was mel
peevenled rom boadeastmg any malerial, B ohad Le provide Dalance, wndd the

way i which il did sooaie ap oo

The Divesional Coun concloded a1 [72] that the begilimale objective pacisd by
Lbee 2003 A1 anc Code of Joe smpareslity was sufficiently impartand we jusify
Ioming, BT freedom 10 readeast szlevisien prsgrammes which do oot
theruse [ves satisty 1he “due impartality” provigions. As mentioned at [5] ahove,
the Thivisionsal Coun held that the Breach Decisinns and the Penalty weere no
more than way necessary e accoroplishe tat olysctive, whethgr ane wos
asgesging whether BT was i hreach of the due impanialicy provagion o whaiher
T had heen cansed by RT's breuch. The reguinemcnn of doe impanialivg in
cich brogdisass programme simek o Cur kalanee beraeen the nghus of BT and

05 W TR b,
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55, Toe Divizional Comr gava 7 reasons for these conclusions as fallows (1) all
viewers, and nat fust averips consumens uof news, were oalstled to e presenied
with releviant viewpwnls (i the reguirement Tor dwe impanialicy applied ool
im respect of broadeast media, so that BT comlad poc progeammes of 148 kind
whling withoul regard Lo due impartiality, (i) the requicement applisd only in
respect of namrowly defingd condent e, news, political, indosteial ancd gwrnene
public prlicy conteoversy. (iv) the reyuirement of due mpartaling did nat
prevent The hroadeact el any views. so lonp as aliemaoeg wviews wene 2130 within
e Booadessl or o serics of programmes, ) e meons by which due
ieparizlity was achicved was left 4o the broadcaswer, (wi) Tequiring a
broadeaster to examing the canlen? of programmes from ather peoviders when
considering s own due impartialily woold make the reguiremnenl smopermissibly
wngeraing, and {yn) thi scheme was establishod by Parliament o ensine a ploral
damoceacy and 1o enable others ty participate s an gl infonned basis, BT's
apprsach nsked undemining Mo airm of cosuring thal broadcasl gontent
salislied due inpariglite

Wi the [hiyizional Court wrone wo beld that the 203 Act precluded Ofcom from taking
mto accounl ofher programmes broadcast on BT, that were nol explicitly linked 1o the

4. Thig question Nitst reguites consideeation of the 2003 Ay and the Code,

T One ol CHzond's standirds objectives under section 31924 05 o wecune that
newes jncindad i television services 1a prosented wath dwe wmpaniality amd thal
the impactiality reguirements of section 320 are complied with. Section
2K 1B impors (he requremcnl in he case 10 every television programme

service .. of duc pnpadalite™. This is to be contrasted with ihe requiremen

Irab 12 Junay 2012 1407 vapz L
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relating 1o loval rpdw services in section 32000 0c] which plevonts tem gving
... ulue paminence in the peogrammes included in the serace o the views
and vpiiens of particalar persams or bodies”. The welevision negquerement
focuses on e “progrmnne service”, whilsl the radio ceguarement fociscs an

the narvice as 2 wlole,

Fuen ahagh there i nothmg abuut Tnked lelevision progeammes o the 2003
Mg, snch a concept s introduced inmule 5.6 which implics that eduorially bnked
prieammes dealing with the same subfect matter, whch are part of = senes,
may be owsed by @ broddvaster o achieve doe impariadny. The queslion
whelhel Ofcom was precluded, as the Divsional Cowt heoght, (rom
eunsidering athet nen Tinked BT programmes {whether clogse o ome o1 fel #2

thoese pernpained aboul] as o auiter of gonlext.

Firsr, it 15 to be noted that “comest™, as defincd in spetinn 2, s imtroduced e
section 5 by the definition of duc imparliolity, which savs cxpressly that context
L5 i tant wrrelation W the spproach 1w due mpatiabity. In 1his case, Oleom
ploced some weight, as parl ol the relevanl conext. on BT & programning
“before or after”™ the Progranunes, hut pleced Tess weipght on i tian o gther

cotlexlual Tt s,

Secotnlly, whilst seclsn 32041 by impuses doe anparlalite on “every
television programime service”, scelien 32004)0a) makes it clear that that
regairernen; iy e sansiied in rolation woa serics ol programmes Liken as a
whnle, 10 makes wie ention of adjacem or mhber prygramming en the seree.
Lole 5.6 then rendocces that approach by requieng that edionially hinked

propranumes. which are pist o7 2 series used by a benadeaster tr achivee due

Lozt 12 Yanoen e 2023 14 15 e ed

112

171



Couiel ol Apgeal Ueapproeed Ju dgment; AT v {Mrnm

Mo piiningien s gronie bt ooy ar wso iy gours

41.

A3,

impartiality, *should nomally"” be made clear th the audicnee en air, Thuos, thare
is n0 cyproas legislative or Code megquirement that Chicom censider wher

wnlinked BT programming.

In vy judgment, howeever, the tatten does nul end tere as the Divesional Ciour
seems o have thovght. Section F provides as [ have said, for contexe o inglad2
ather progracioes scheduled belore and atler the programme concerned. The
dedinitivn in scctivm 2 0%, ws | have alao sand, cxpressly applizd w whe doc
ripartialiy requirements. Whilst mle 311 provides, io additivm we thy other
rules, that due impartialivy shauld e preserved on muallens of major plitical
contreversy  either i gach peogramme o in clearly binked and Linecly
progrimimcs, this pravision neither cxpresshy nor imphedlv cxcludes eelevant
coiext. The same can be said of rule 5.5 which provide: Tl " anpartialily e
be achivved withm w pengrammg or over & st of programoes laken s a

whale™,

I fhese creewmstances, 1 think the Diviswnal Coun ovenitdled e pesition
when it faid thal uther rontent broadcast by BT was relevant (o e pusessment
ol doe impaenality 18, Dt only i that oiher cuntent forms part of o senes of
programmes and Lhe (progammes are clearly hmked". Those programmes shown
before or after Lhe Programongs in guestion ars ondonbizdly rzlevam comicxe as
the dafinitions of conlext in seciom 2 and of due wapartiality in seclion 5 make

.

it 13 not clear from the Coade whether progratrmes “before or afler® the
Programmes necd actuzlly 1o be adjacent to gt in ordes W be relevant context.

I zeems o me that they wonld at least nesd o be clesc in lme to dhe

Mrell 13 Lamugre 2032 4 0y Hapr 23
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dt.

Frograrom=s (hiemeclves for there o be any ceal likelihoed that any speeitic
vigwes wauld e taent T may be that that quueslion docs ngl aced do be degided
i this cwse. [0 comsidonnp other progrommiog en BT, 1 shall veler fu
prograries Ckelare or aller™ the Progruommes ss “adjpesnt™ and oiher

TTUETAD 1S f8 o i Reent™

The last question in iy vermestion 3 whether gnlinked and non-adjacent
eontent 15 relavant conlext. apree qith 1he THvigienal Cow that ki not The
throsr of the Code is thal doe impartiality musl be mel by each programme or
by i linked serivs of programmes (see e definiion of due impactiality gelr
andawles 5.5, 5 6,5 11 and 502 Whilst adjacens progeanming can s relevani
coatexl. solinked non-pdjpcent programming is unlikely w be of any relevanes
for o rnaenber el rgagons: O] neither dhe satulory cegune ooe e Code meotions
i, Cing i weould be a maltet of chance whether o viewer kaow of or vicsod such
ather content. and {iii} Otoem wag rzauired by sectinn 320053 w provide rules
m relation w0 whal vonstituted 4 serivs of programmes, which indicates i
Parlament thoaehs such a geres (0 he the most relevant way that due

impartialty could be provided watside the progranmng teelt

This lust point sappatts, vy judgment, the poinl made by Qleen g 5o thy
besser weiahit oo be atached o adjacent programming as compared w s linked

sgTies of proprammes.

[ conclods That BT 1 mgght 10 suboil thal the Divisienal Counl wias wrorg 10
eaclwle aloeether congiderahion af adiacent programmes o celevant conlaad.
hut that Gleom surectly Tad egsrd 1 them, and apphucd an sppoepomte relaties

wehting L ther.
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The thrust of RT's argdmenl was thal Lthe right to freedom of cxpression
prof2ctd by amicle [0 was one ol the essential tundationy af a democeanic
gaciely. Alticle M applied as much w inneguous opinions s 10 those hat o e
or sherck. The cestmictiom i article 1TH2) was g pareow one that must be
construed stnedly Any inlerigienes with the righl of freedoom vl expression must
be nocessary in g demactaric society and pursue onc of the legiimate aims
relemred do in articke |32, i this case, the relevant pm was that il was
necessany 10 procect the nehs of others. Inarder to be neecssany, Cdcom ngeded
ta ghow ¢ledrly the reasons that justrficd the resteiction, amd than U neslnclion
was proporiienale to the leprimate amn (Mormce v Fronce (20148) 62 EHRR 1
at [124]) and correspoanded to 3 prosseng social need. Maorcover, &y Land
Hinghan said in Aeimal Dufonders an [26), “lhe imparance of frec exprossion
i sUeh That e standard of josdificetion requured of member stacs i high and
thear rrargin vl appreciation corrsspandingly sewall, padicularly where polidcal
speech s 0 dssme™ A close and pencirating examimation of the [@ctual
justificaticn foe the restrivlion weans needed iooorder W ascerain whether it was
propoetienats o (e l#gitimate amn [ can say al eoce that [ accopt all thay, just

as the O ighomal Coucl did.

1 s not really supgestod, sove inone respoct. that tee [hivisioowl Court departed
from these pranciples. luslead, iU is submiited, as | bave said, tha ot filed Lo

hawve pogand 1o 3 conlexlual faciors namely, 1o summarizc |6] above. the

el
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andiznge s likely cxpectateons,’ Lhe content of the Programraes, the comoent of
adpacent programmes, the sontenl of wher BT progratuney, and the dominant

meadiz namarive on other wews plat liomns.

BT acceptz that Ofcem was nol oxprossly roquiced cither by te 2003 Act or the
Code wr have ogard cihen 12 the eoneat of ather RT proprammics o tu the
dnoanant medsa noaccative o osher newes (Hladomms, but submats that they are
vequised to ke taken intg account (it by sceriong 3 and § of the Human Rights
At 1994 in grder W wssess whether the resteizhon en the aricle Thoghs of BT
amd 14 awwdienee correspondsd L a pressing social oeed and werg projpuorlionale
o the [egittmate e of prowecting e righis of athers, and (il in order L
properly consider “the degree of harm . likely te be caused” by the
Proeatint:s wider sogtum 34 0a) and “the oMot ol e niataeal on vigweers

S e provided for i the Code deliniien of “coniexe®,

| cam say ut once that CHcom dud medeed pay attentian ta the content ol The
Praggramines {see the lengthe deseoption al each mojhe Breacn ecisions), aod
indecd 1he adpacent prowrammes relied ugon by RT* T doonee shank there s any
et aim BTs critecism that QOfvorm pand insulficlent eggnd tn adjacent
pogiamacs, 10 the Programmes  themselves did not demonsirate due
iotpentislicy and meritod regukatony sction applyine the appropeiale s wder
acticle M2} 1115 hand 19 see how contemn ol unlinked proprammes belore o

alter the ones in guestion could save them, Indeed, BT did oot sddress the parint

Runtioncd i1 fectin 310030 an haing reteeant 1o dHzom s setarg al stanoants, and i g @
T bt punans, s Lhe deFimibion of “genes:™ 1n the Curde,

See, fu u!;d_mpln_-:_ ches cregdmenr ak 0 Spotmak oo Y Al 2UTH oL page 55, 000 Lsslalh un Th
Al 2 EE e 102 md L2122, ad dn Crasatuk o 20 &l &t pape 143144,
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55

in detail 1n aral argumant T have already caplaaned why ¢he 1zgislation and the
Cude docs net require Ctewm 10 have regard to the conient of nonsadjscent BT
privgramioncs, smee They reguine news wnd polibcal peogramimes 1heomsel ves to

he duly impartial,

As D see 1L, therelure, RTs comiplaint boils down to an artack on the falore by
cither Ofzom or the Divisonal Court o pay sufficient regard e e domian
media nurative wn other platforms and i the press and o ths audience's likely
gxpectatens, slutpside what s suggesied te be the low levels of likely harm to

RT 5 viewerns.

Althoogh the dornant media nacralive i not mentigned i the legislmion or
the Cade, Ofewm refemred to that naratve in e Breaeh Devisiors {see the
pemultimale paragraph im the quotation @l |24 | abowes], declining 1o have regard
to it o Lhe basis that atempong (0 provide dug impartdality “only by implicit
means woauld nat be approprate and would not be goving™ duz weight o the
“appropriately wide range of signilican visss™ eeguired wndes rule 5,12 where

the special irnpartialily provisions apply.

Defere deahng with the likely baerm to BT s vicwers in the context of the
duminant media narcative and Lhe audience s cxpectationg, ik s worth revisiting

the Plvvisioemal Couct's approach.

The Davisional Cret saial 3 [G6F thar, “[i]7 every person is cntiled 10 participane
N mewdom derneeratic starg, and every persom 15 5o enhided, ot 15 cescntial that
all vicwers, and ot just wverage viewess, bave acvess o the differing
viewpoinee”, AL[GT7], U said that “[plommtiing a provider ol el visivn serices

10 aveid the requirement of *“due imparliality™, even Ter one programmes, wowld

Mrart 12 Lannary 20232 14 94 “auE B
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severcly harm the qualiy of polibical discourse in this country and in deiong so
siericously harm the “rights ol clhers” wnoaricle T2} Deceuse individual viowers
will nat b cxpased Lo the conitasting wiews neeessary W oassin the viewer o
take a full role m the modem demaeraie gtate™ [Ealso said at) 73] that “this was
i schems calallished by Tarlioment o ensune & plaral democracy snd the rights
ul olers 10 participaie in the demcracy oo e fnformed hass”, sod thal BT s
apmroach 1o dwe impastiality risked undermining Parhameni®s prinzipled aom ol
ersurtie that all proadess comlent satislies the provdioos of due rrmpactiality,

having given e 7 reasans tor thal propasition sel eut ac [34] 1hows,

LM
‘P

ET subraced that the Divisiomal Court was weong ac [66] and [72] Lo trcat the
thetical posstbility thal ome viewer might anly ablain news from BT s
excluling the relevance of proadvasting oo wilce clianoels. 1L was, in realily.
el gly unlikely that amy viswoer of the Plogrammes woubd be unasare of
the sarralive of 10 Famsoreany medsa inrelalion o Lhe eesponsibibgy for the
Skripal poazaming and the wie of chemical weapors o Syria, e chose
crrcumstunees, BT asked rhetorically how 0 could b propartienate tn dake
actim against iton e grounds af due impanialite? THeveryons watehing knew
the appasing view and expecied RS Proprammes W espouse Russid’s vicws,
aurchy na bwom ceuld be done? When one asked the cormect quasion, namely
wehethen the cnfhrcement action Luken By OFeom againgt 1D wis necos@ary ma
democranic sociely w0 the aleeests uf e praection of the rights ol mthers. RT
aitidl thenn e anawsr was ohyviows. [ was neithor necessary nor proportionale Lo
protect the tiehls of BT vicwers to penalise BT flor basing sereencsd the

Erogrammes. Sone of thase viewers was harmed. Glcem bl anyway ETRRL
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amalyse the spocific ham kkely 1 be done wthe viewer by watching any of the

[Frogrammes, et alons ondertubken any citoreos analysis of (al hann,

3 Tin this contexl, 11 es worlh eepeating 1he Trcasans hat the Divisional Court pave
for itz conclusion. They werg, in sumimeny. thal: (10 all viewers are antitled to
be presented with relevant vicw points, 43 - {ivy due impanisliy applies anly o
brodeasi media nol enling conlenl, only W namow |y defincd somionr, and docs
nod paey el the broadeast af any views, (v) 1he hroadoastcr can decide how to
achizve impartiahity, (vi] it would he impessibly wneemam iFa breadeaster had
1o vumsider iher brnadeaster™s comtent, nd (i) e scherne was establisked w

ensure o plural demecracy and 10 enable parlizipativn in iLon an informed hasis.

=T BIr Sam Groedaineln O, leading coungyl tor BT, eniticized these reasons, bul
ol disagresd directy with the suggestion that it woulld make o broadeasier's
lazk impossibly oncerlain of o had 10 consider coment foian other broadrasiens.
BT submitted that 1in the case of these Prosrarmmes, at lcast, the dominani medss

NATTACIVE was o lear, 2000 uikcertainly could have been said woexisl,

3R [n dealing with these swhmissions, il is sroporiant tw umlerstand Lhe regime that
Parliament has puc i place 1t has Jdecidad that only broadcast rade and
telzvesiom channzls are o be subject we the dus impartialily provisions As
(rzom's research published o fuly 24127 shows some T9%0 of people in e UK
reseive lelevisiom news, whalst 73%, recoive news forn the intermar, and 4009%,
lrom soceal mecdia, Despis the undoubied increase in the numhbers of those
recerving inteingl dnd aociol viedia news posts since the 23 At BT did net

challenge the due ifmpartialily regime ieself.

Mult 13 lenumy 1F2Z 14 30 Wege: 11
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Mg pepikalen by srasted o gopy o wee n cour

S, Feeping closely w ound the guestion that ihe cawd must answer under st
L0 2%, niemely whether the enforsement acton @ken by Crizom apainst BT was
neCessaly W demoeratic society in the olerests of the proncebion ol due eghts
of utheas, the first questien is who are the “others™ i goastion. They anc
olrviously, 1 Munk, members of that democratic socicry in gengTal and the
viewers of BT in paricular 1 ois, | think, mateeial alse oo ask how iy such
viewers are altocted. even (I the answer 15 not determnatyye of the oueome
Hoere, the preciae runben ol vicwers is ol clear, bul it woahd have beon i the
loras thowsandls au most. The main right of those viewers thal ceaulatory welion
maght he necessary Lo protect would b2 the npht to recerve doly smparbal nzws

prregramoies, particulocly on subjecis of poliical contrversy.

Bk, As [ bave soml, il 05 ageepled thel providing news and corrent afiaies
broadcas:ing 1that sansics the die impaciualiny reguinemeat i o lGgitinte sim
for Purliamment and Cfcane oo e parsiing. The queston is whether the actions
taken by Ofcom wee propoiomats o that leginmase aim, bearig incmind 1he
main contedlal foanires eched upon, namely the dominamt media varraive.
other programming on BT and the expoutations of B17s audience. The other
programmung Lakes the ccidiee na fucther as 1 hieve said, ot the dominant media
marrdive, the viewers' capeclations amd the likely haom all pouwnt, accaeding n
BT, im M wame dirgetion; as BT suid, the viewers knew what everyone else
Qasueht ard pol what they wanied aod expecled which was he Raissian

Purspeciive,

A, The tust thing Lo say @5 Lthal lhe domreinan: media nanative may be perceived

dilferently by aifferent people. Bl Grodzioki cooectly accepled that the

Teall 12 Janaaty 2 W 11 Mupr 32
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6.

dominant media narrative had to b considered specifically as it wus percerved
by T viewers, nac the viesang public in geneal. Bol il pues Turther Qian thao
A regular viewer of BT mght b2 expected 0 be interested in s Bossian
KONSTOMENT DEERPEChIYE, wvEn 10 suppont it That class of persons may consume
newws And curegnt afliirs freoom other suurces dilferently o dhe avorsgs LK
ciizen. They mey wlso receive news and currene arfaes an 1he internes nd on
avcial media aboul the Fussan porspectve And 103 well kiown that interme
and surciul media news tends te fogws and reinfoes the wier's vwn opiniuns [ihe
si-called ccho chamber citeet]. Thus, 1 do not think that the dominant medha
aLTatred, Sven on a sibject hke the Skopal porsoning, can be assumed o be 2
comstart toeall the obers” wliose oghls might be protecicd wder the afelc
(0021 exemnpioon. This factor would make i all the more diffieall for a
briadeaster aocurately w ulentity 1he appropriate dominent media namative

reaching i body of viewers.

Secoredly, in my jodpinent, the Tact that there s a domimang media nanrative M
is different from the views cxpressed i 1717 Programimes docs oo by is2if,
overvide the special irmpaelpality reguinements thal apply o progrsmmes dealing
with matlers of pelitical sonteovetsy and cument public palicy. Whilst it is crue
that Crfcoqn’s Broach Decistons did not analyse the harm that mughn be caused
1o vuewars by the failure 1o present opposing wagws, 10 did analyse i great dennl
how the issucs were treated in sach of the Progarunes, As repualator, iU weas
Cleom’s jab to wndertake 1hal exercize and to evaluale whelher action was
needed inthe mtereses of democratic suciely 1o prdect the rghts of others b
light af tha degree of parmialily in each Programme. The cowrts should give

weight o Ofeorn s assessment and anly scoond guesy s expontise whers it has

13ralt 12 January 2027 14 339 Papr 5%
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ohviously gone wrong {eornpare Trgeent v Liniled Kingelom (20161 83 EHRT
HE1S w [61]. Moreover, the analyas s e limited o the harn ciosed do
vicwers bul extends 1 the Barm indirpetly cawsed W members ol sociely
ganceally by chi pravision of browdenst news and cumrent allines that Llacks Jue

il

&3 Thirdly., RT has nol challenged the stalulors cogime thal puts the due
impactiality and the speewal npariiaby requiremeénts in place  That repgume
makes clear thal, oo matters of the kind covered o the Trogrammes, an
appoopriately wide racpe of sigriicat views st be ncladed and given Joc
werght 1 each pruecarme ar in clearly hnked and umely programmes {(soe fule
5.12 and Lhe contrast bebaeeon 2oction 2200 THBY and 3204 13k cefemed woa [ 37)

Ak

£4.  Fumclhly, Lhe Programmes hemselves were significanlly  partial. Whilst
reference wias maide 1o oppoesmg wiews in the Prugraromes, thoss retenonees
were entler sarcastic of Fdeeilng. B Brien Keneelly QC, leadiog, coaosy] o
tfcwm, ook us to three cgrepous examples” b, having watched the
Proprammes themselves. 1 can say that the Programmes were each parial and

cvibalanged. They were scenmigly delibeeately <o,

a5 [n these circusta s, T agroe with Ocom and the Diviswona ) Cow i, eeen
if one makes the assutapion that BT vieweors may, W0 Smme of oven il G18cs,

[ awarz 0l the conlrary wigws cyprgssed in mainstrcam media, that B8 not

1

The Spwick broadeast on 17 ¥anch 20095 hye oewes pragramme brisadeast sn © 8 kareh 2075 ane
Lles 0 o lk broaalicat o LY Apil 2014

Hrale 12 sy 2003 110 LTRSS
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sufficient to outweigh the requirerment for dus impardiality in programonng on
matters of political contewsersy, As T Rave said, the nuber ol viewees allected
by the partial broadeasimy is nol the peint, becawse Pacliament has determinga
that such broadeastiag shall be duly impartial. The cegulatory acton taken by
Orfcom was, therefore, appropriale. [0 wis alsn proportionate boe a1l tha vease
eaplained by Lonl Ringham e Aol Defroders ol [261-[28] {albeil n a
different conteat) and by the Divagional Coor gt [67], whene o said that
“[plermitting a provvider of 1elevision services o avoid the reguirement of *due
empartizlity”™, cven for ome progrmmne, would severely hamm the quality of
polmical discourse in this country and in downg 5o senously ham the 'rghty of
achers” in atiicle [O02) because individual viewers will not be o puoged w the
conlrasting views nocossary o assisl the viewer o 1ake 4 full role in the modem

demuocratis stute™,

G Liltimately, teereloce, 1 answer the entical question wnder article 10{2) in the
wmitrrie way it the Divisionad Coonl. The enlimgement aelion lvken by Ccom
impramnst BT in respect of cach of the Progeamings was indesd necessery inoa
demucratic soerely in the wletests of ihe protestion of the rights of memhbers of

that demncratic saciety in peneral and Lhe viewers of BT in particular.

67, This amswer 15 nac affesied by any of the comtead celied upon by RT as [ have
explamed. Morcover, Czomm was entitled 1o view the queslion of harm caused
W BT s wicwdrs through the lens of the partial natorg of the Programmes
Memselves as il did. The Divisional Coud may A hoave underakon a “close
undd penetraling cxamination of the factual justilicaton fon e resirction™, bul

Qleom did dndeed scrapalougly ceamine whether o Was propoclionate Lo

Itraf® 12 lwrnarg 2027 13039 Page 35
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penalise BT for the Progremmes in queshon, conglodimg, takimyg into accounl

the relevant comtest, thl o was, T oagree
Cunwlusivig

fik. | have comcluded in relacion ¢ the 1irsL issue hetore the court that the Oy isicnal
Conurt weas wronp Lo hold tha the 2003 Aet precluded Oreom from Laking i
aeggunl, inorelation e Qe issue of dués imparialite, programoes broadcast on
R hefore and after the Programem 2. In et however, O dud ake such
adyacCHl programming inta asconol 4s eebevanl context and gave U pproprizte
weipht, Unbinked and non-adjacent centent s not réleyant conlexd either nader

1ha 2H13 Acl arthe € ode,

69 In relation w the seoond e, the Ievisional £ oun was rught o deeide that the
cnforcement aelion faken by Ofeonn agawest R n respeet ef each of the
Proprammes was necessary inoa demositie socicly i the terests of the
perdeetinn of the rights of members of hat demociatic sooety m penceal and
1l wigwaers of BT in particular, OTeon bad nat infiinged arizle 1 begaose the
legitimae nhicetive of doe impartialily pueswed by e 2003 Al and the Cde
weas sUiTeionly important woustife hoiuop BT'S freedom to oadens the

Proecammes which did not themseives satialy the doe impartielity prot isions.
T 1 werenlil adismiss dhes appeal
Lurd Justice Baker:
71, I agraa,

Lurd Justice YWarbsy:

[azi 1 Jaruer 2000 141w P 1
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[ 26
Statement of Costs

{summary assessment)
(CPR P44 9.5)

JudgelMasgler

Inthe

Figh Coun of Jugtice, Queen's Bench
Drivigion, Administrative <o
Court

Cate

22902027
Reference

Case Title R 12 David Jahn Kamghkay v The Office of Communications (*Ofcom”)

Ofcom™s summary atatemant of costs for the acknowladgment of service

Statement of Costs for tha hearing on Date

Description of fea #armers®
la! jname) fgrade) theorly mbe clarmedl

I3l ‘raraa) figradel Thaoel rate cladmea)
Izl iarred fgrode) fhourty rare ¢ faimned)

iy iame) fgeadel Provaedy fade chakned)

Attendances on [party’)
Porsondl attencanoas
‘al umber
12 i Leery
1] fnpreher
vy friumder)
Latters aulfermals
ra) {nLides)
ikl frusmiary)
1 e
Wl fnumber]
Talephone
et} iigsribes)
(b furrbar
[rl| [Acmibiert

1di icumiberl

hawrs at £
Faomdr s af £
hurs at L

by at o

hours at £
balrs 41 £
hoers at £

howrs ot £

bievur s af £
hours at £
hrsurs an §

hoursat £

{interim applicaticn/fast track trial]

f 0.0
i .00
f 0.9
£ (ERIM]
£ C.aa
E .00
£ Q.00
£ RN
f (.00
E 1.0
E Q.00
3 .00

K260 Stalemrenl al Cosls Isammasy 2asmyemeate (O 16|

EI{_FE Bﬁﬁth o
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Attendancas on appanents (including negotiationsk:

, Perianal artendanses

W3l e i)
th; {memibare)
1] furaksar)

ad) dreminerl

Latters ourfermails

Telepharme

[al fiembier)
Ml furmilery
ol nemner)

(d) rRrmber)

tat (narmber)
b e
£y (mbrhiber)

IcAl fermper)

Attwrtlance on others:

Fersonal attendanges

la) (BLerfier]
B b
L) ALt

Ik irumber]

Lotters outfernails

Tekephwie

'3l (e
(L friambier)
£l rratiber)

lell farrmpee)

[l frurmsbey
Mol (Rt
i) Snomber!

1 ey

haurs at £
heatars 21 [
hewrs ar £

hgurs at £

hauwrs at |
hoursat £
hors at £

hours at £

hours at £
hwirs ar £
hours at £

hgaang at £

hours at &

Frorurs al £

howrs at £

hoursat £

hicurs at £
howes at £
howrs at £

hicurs al £

berar s ak £
haurs &t £
howts at £

hours ar £

(L 31

I4=

m

(L 3"

127

0.an

.00

AR

00

0.4
0.0
GO0
.00

.00
o.oa
Q)
0.00

0.0
0.00
.40
0 an

0.CH
Q.04
.00
(k00

0.00
QO
0.
(00

186



Sile inspections ete.

3l ki)
bl fnomber)
LCl [nenmoer)

1l impnbag

Fodns ak £
Fiees at £
hours gl E

haars at E

Werk done on documents, as set out in schedule;

Attendance at hearing:

ey

(B

)
(

"[harterad Leqal Exécutive’ means a Fellow of the Charterea Insutule of Lagal Executives [CILEL, Thase who are
nat Fellaws of UILEx are not antited tocall thermsahses Chartered Legal Executoges and o principle are therefoee not
entitled to the sarmw: howtty rate a5 a Chartered Lugal Exerubive

(a) fmumber?
LGP Rt
] ‘numker)
1] [umper)

2] Fiked sty

lak (Riwmfar]

IB] friurabor)

1] e per!

‘d] fmurmber!

Salicitars and Charterad Lagal Freeutives with over eight years post qualificaticn exparience ncluding

lawrs at E

haurs at £

burwirs ar £

houra al £

heaars travel and
waiting tlme £

hours trave| anc
waalung time £

burprgns Erava] and
wailing tme £

ks travel and
waitimg i £

at least esght wears ifigation Faparence.

Solicitors and Chartered Leqal Executives vath over four years pest qualification cxperience [ncluding

al least faur years htiganiom esperisgne.

Cner salirtors and Charterec Legal baecutiees and fee sarners of equivalent expedience

Trainee swlicilars, paralegals and othar fes earnets,

E 0.00
£ £1.00
L .00
I3 1.0
Qoo
E 0 00
{ 0 0o
£ (-0
E O
E
£ 0.00
£ f1.00
E .00
t oon
Sub Total £ 0,00
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Brought forward E .00

Counsal's fevs fhamel (o of coll) iJe&sica Boyd QC {2007

Fer fur [advicefconferenceducuments|

Fee for heanng

Other expenses

Cowurt Naas

Cthers (gave
brtel desonipron

Total
Amount of WAT claimed

on solicitors and counsels feps

an other expenses

The costs skated abwwve o not excesd the costs which the

Defendant is liable to pary In
respract of the work which thils statemant covers. Counsel’
fres and arher expenses have been ingurred it the @mounts

stated abovoe and will be paid ko the preruons stated.

N WA e, {.t}ﬂ[rj] gt

Signed

Muala Cosgrowe, Legal Director
Narme af Fartnar slgring

Qfcom

Mame af firm of solitor

E 6,30¢1.00
E 1

£

E

£| &3s0.00
£ 1,278.00
£

Grand Total £ 7 56800

Dafendant

15/02:2022
Drated
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schedule of work done on documents

Hem  Deseriptlon af work (£ 1.1} (L] i Tatal
SR e iyl hgurs | hours | Bourg hawrs £

1
1
12
13
14
15

m
21

22

73
14
5
25
37
T
23

a0

Tatal i) OC
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BT AR Tar ipgplaials praceas

Pso. =

Our complaints process

v How does m e h 2
[ ] Irubigl cevogerman]
Eeclereal ta rhe golhicg ien
v Ireer gor oo

Edwnlu izene kg the zreple Ala Coaar uHen
Raviam
i spdaints pelicies

How does it work?

This shot wedoo ﬁ.:[.-l’lln, Fugnm apn ;_.;mpl'qinrg praD=5s woral.

IP50's Cotnplaints Process

1. Initial assessment

Whan e o eivh wraar |.'|".||'|1|||:|||r_ woy wil] mssees wphethpr it i me‘hi.'..g rherd wan con Fardle ang
valvallier wguems poo hgue raised seggast thid e pabdkohon might bave Breben the Code

Fowe dc cd think the Ceda nos hews brecken (aregched), o member o o 20 sl amile 1z gy, 1
farikinl wdry e gre ynakle 1o okes woue sanpknial lncerad  Teng skl =.pedl o kear frar us willia
15 davs abaw whelhar 2 et wa think -he Cooke may heve oeca Bookan %o =engsk e dee 9 resjev
ul iz ducision wilkin 7 daws. Or Canplomls Comumiles wal ponsicder saoe raqossl.

IN waur comploind s i car imemr, Lyt there rooz gossble areoch of ke Eddas” Coda we will ulsa sead
e cenprp -l puar cumplo e, your deloils and am oesganzs o lw poglicanon sau are coTplanirg
abeesl. Szrachrugs, thy pualAcalion might conlac gau aboal soen somomon, gowe i se coq't deal sith il

2. Referral 1o tha publicotion

IF ware coredrnnl s nlavwl wzriething 190 ey have broben min Crecle ard pog aguee o oleeady
canincled |he edilor of the newsgramer ¢4 lhe mingozine, we va B narmlly 2and thann ol 1l
indzermnenan you pave us, including pour contact detals ard usk e In coreadt vou, This 5 ba give
yaw onc them Tha sgpseagmry B sod ool vour camiplaicd. Tais amd af e provess con astup b 28
umy. gt ikie can be shader & o nnel e pokhzalicn find woa are nee N1mking AT g oA

e ok vau o conrespond wilhoh pubilicalio befrare we Eegine o7 Aveshgenan peeouse an ediior
canld wller you mars solulioos 1o pace soniploml " sy gre slole 1o hough cor complaicks process
For ckarmplz, racy gl iler 4

v anend il oetgles, grossue comeclions o clonf valicng

= mpee g pivere o pabilis saalegy

= frniey o hicles ar picures Fom weebates

= gele irdrraally nabd fealeaal o Ingging “ram ircerral receeds end erely e
= peablish aeditican| news caveroga

= JIvE YEU @ Aimnnce nboal llaes nees coverage e babasicen

T g keller fam o respanceng bo e aogmel minels, ar

Thiz wskemile Lses paok @5 -hal pravide rarasweey ale prchoaolde and ima o youtt unlins cxpenenco, By cardinu ag ba use this waobiare, s agres "
Ia e s ol coskis. Lo coglies rohee pravices mars ivdeeminlgn obad whal ganees we use ard bice ton <un change them Fin 3

RItps: faeanat P50, o RO g ity rar -complaini s noss 5 1 91
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200730x2, 1801 Tur compdgen |y propess

IpsQ.

resaiun i comploing whech ol oo cgl wanr o oioapt. veu can ask s b begine oo e g e

2w v ll ke oiagued n eempleals sKicer ond can contact us al sirp e, intluging if.
= pou hoee ooy quost ang alacr yoyr Goeepdoict e hoee e goblicalion s cesgaedng
2 pow ke d Tizullgs gealieg itk be pabl zation diacr, o

& pow Pains @ shicedle B v v e e

3. Invesligation

t = and thy pubihcalion corc seHe waur camphaind, one ° o ceeaplands allicers will wmee 1o Tha
=diter ed the publicabnn keazk o e s=apense 1o the capipoairt. and e ek sosne specihc
ruratniig The eoriplainis afizer gkt ki ash woo sooew questians, Yac cnd the poldication will
nan by bicwr savml cloys o respoad o hese guestars, Y ask e gueahony g i [k
Coplwnis Commilles will hoae all -he wlannaticn it needs ta moke a deoson on g consala o,

Ad ke samie dma s an iviatgetan, the comelaires oficer val sl vy o Lilja ya oed #ie publcer an
redinl your comploin, 3 his.s samethng ther v both ward This could resul i angllung sl g
simabar 1o tha ol ol b pubbzalion might mebe danng e efergl ponged D Belerring vaw
cemploint ta e poblccdian’l. A vacrad ol this ael be publhed on awe website.

e e nod abdc 1o gurnikig e larg the ml.lg:figcrﬂun shage wll laz bk wm sall de zor Bod o
ik e thod lhe pracess moves quekkhy Tha possess will mave mare sraccthly and quicklp o v
ar= ablr 1o raspend o emonls wilhe ke Frescalos vk cal suf,

Yo shegld hegn franr us ‘mudarly =ilh Ledokas abal run nrashgalion

4. Adjudication by tha Complaints Committes

Il e wamiplonl s nal eschad, me Zamphiinl Cormubey will deode whedier e Code has Lisan
orosen To risdea sura el e pracess g Fain the Campfaink Cameullun on veily wge informalizn
wlacl- I'ng been seen by kol yar and the paklkahion b mokes iz dezision

IFthe Larmitee yeades 1ol e Cooe bas nal 9cen breken, o will ssoe o decsion sqplening e
reazars veby yoar compliunl b gl been upheld [Fpoar comphain i apaeld, e O amploing
Canenrdlier will give yoo and fe aeblicahon 2 capy of ihe decinar cnd nax Farca tha vwabdicahim m
zither gk i cgng e oo ke Fall version 2F ils dess . Tl Congla ris Tammides d=odes the
wredirg af the carrechiza or adjedienkan, i sze and whees il aosl be poblisbd, S will alse
F'lllh“'-h [T S of The decisipn an pur wecbails T CR ey tha wour conglairt is condic e
anaryansly,

2. Rewienw

¥omr cori ok dee 3 e of oy adjudicatiue by e Camplaings Comenities w hin 14 days i§ pa
thiak Hal 1ha R g lhaat o lallzued in i"'-ltﬂl’:'lﬂlil'rg TOa I:ﬁtl"l'lrll'rllﬁl wis Nowsad, The reviesssr can
crily reseve coompldairts that havs: baae megegoled o3 g poasible becach «F ke Coda, Ty cannge
resiiye repieheel sourploints That sither IPS0Y skaH oo Covsnnlioe e daoded do nof raise o poaubla
Eremach ol the Crda.

The Indep=ndanl Zarpkie-, Basi—ar, who works irdeper derdby droma ue aesd arg pmbilenhza, will
rew g g onnpdair?, They con moke e Conipuaeds Corenilies recansider yaur complaind if hey
hrd dhod Fa g s gy wgs lgeesd

Complaints policies

¥ Mrekia g coplom
Farmal #veeplounts sheald oedirarily bz racaisas in

I U ~onAling
Herr e wse pans dala iy e cernploinis pracsss
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Ifihis Tramyeripi is to be reporied ar publisied, (here 5 o requircment to cnsure that o repotling restrigiion

will be bresched. This I3 porticularly impartant in relaibon o sny eose invplving n sesual offence, where the

wiclitn ix guuranlecd lifetime Anonymity {Sexual Nlfesces {Amendment) Act 1992), or where an order hes been

mAde in ralsiicn te & yeung perddan.

Lhis Transerlpl |s Crown Copvrighl. W may not be reproduced in whole or in part gther than in accordence
| With pelevan| licener or mith the express congeil &f the Authority, Al rights are reserved.

I THE HIGH COURT OF JUSTICE
QUEEN'S BEMCH DIVISION
ATEINISTRATIVE COLRT

[Z019] EWHC 33231 (Adnmin}

Mo, CORS063, 0]

Royal Courts of Justice

Thursday, 14 Movember 20119

Betore-

THE HONOURABLE ME JUSTICE SUPPERSTONE

HBETWEEXN
THE QLEEMN
OF THE AFPLICATION OF
DrAYID MO K EISHILEY Claimant
- aml -
BRITIGH BROADCASTING CORPORATION Defendant

ME T, ROE QC {insloucted by MeCarthy Detitung) appeared s bohalt of the Claimant.

MS D. ROSE QC (instructed by Lhe Bouszh Broadeasting Cotperation) appeared on hehal £ of fhe
Defendant.

JUDGCMENT
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MR JUSTICE SUPPERSTOME:

| This is a renewed application for judicial revicw, permission having been refuscd on the
papesrs by Lang 1

o The szsuee im this case is whether the BBOC s complying with irs ohligation uoder para 3(d) of
Aricle 20 af ivs Chorter oo pot in place a framework o assess s perlonmanue o promotimg,
the First Public Purpose ol the BBC, 'The 1ext of the kel Public Furpose eantimues:

“The BBLC should provide duly aceurate and impartial news., current
atfurs and faciwal programening to build people’s understandiog ol all
parts of the: United Eengdom and of the wider world. 1ts content sheuld
be provided Lo the highesteditorial standards, Dshwld olTer a ranec and
depth of analysiz and content it widely svailable fom ofher United
Kingdom news providers, using the highest calibee prosenters and
jonnalsts, and shampiening freedom of capresseon, 3o that all sudienees
can cngage fulky with major local, cegiona, pational, Lnied Kimgdon
and globul issues and particypate m the demovratic process, at all levels,
as aclive and imfermed citizens,”

el

The claimant, 2 formeT newspaner and BRC juunalist, heads a group called “News-Walch™
which, he says. systematically Lps and aoaly ses the way m which the BBO deals with newss
and current afTairy. e helieves that the BBC s news and current alfiies oulput is biased on
the issne af Bresil. consistomly over-reprosenting the wiews ol Mhase w b favour the UK s
membership of the EU aver those who de not. However, he dogs not ask the connl fo
endorse this cenclusion.

4 On this application, the claimant sontends that the BHOC s procedures are nut being complied
vt Mr Thomas Roe QC, for the claimant, submuis that the Charler ceguares the BB o
devise and implenwnt a system For messuning the cxient to which it news and curront
affairs sulpul ensures the fair vootilation o el lawiul views oo oaters of political
sonlmversy, and tor reflectmg on what these measirements show . Whether a grven
prowramme {or serics of programmes laken together) has succeeded (o remaming imparial
as betweon compeling polifcal opinions acg 1eloviant 1o s subjeel g, be contends, a guestion
ot which it is possible o reach an objective judement. The BREC, he submats, makes no
attornm to subjuct ils output o mcasuwrement against the crilerien of ionpartiality. lts sele
menns af purpocted]y ireasuring” its perfonnaney in delivening its obbgaton of
impartiality consiets of an anmual survey et o coondocts,

3 The claimoant contends, and 3 Boe submits, Quan polling docs not measure or assess the
BBC g ourpt: cather, i assesses a subjective matter, namely what g small nuroher of people
gaw when they are asked about their personal perecptiony of the BRO s depres of
tnparliality. That is nal what Article 2003)d) requires.

£ Mr Hoe submits that. as @ matier of construction, the BRC bas oot adapted perfonmance
measures Lo 455038 W perfermancs in promaliog is Ficst Pubhc Purpose, as requred by the
Charter;, shematively, iF he s wrong ahout bt the BB < carront appeeach is imational.

==

s Dimah Rose QO Lor the BRC, sulanics that here are two fondamental taws 1o tns sole
prownd ul challenge. Fiest, that there is a framework in place Lo assuss the performance of
the BRC in promaoting 1he First Fuhlic Furpiese and 1his provides a compleic answer w he
claim. Second, the claim 15 aut nf bime.

[IPLS 2 DIGIT AL THA NS HIF DO
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H I agree wilh Ms Rosc that thore is nothiog in the Charer that prescribes any panticular farm
af [ranmework or perfomance metric. Thic ie a matter lef 1o the judgnent of the BBC. The
assosgment ot "due nnparliality” is not a guestion of objective leet, w5 the claimant contends,
bt & question of judgment, depending on context. The BB b o wide marein af
disrcdivn in cxercising its jodgonen, given the specialist arca in which that judypmmen hay
becn exercised and the expertise ot the BBC in the Aeld

4 [ am satisticd thal there cxists a framcwork set oot io Annex 10 the BEC Annual Flan
EY. [ was desipgned 1o allow the BBC to agsess its performuncs in 531 stying s
obligations under the Charler, ingluding performance measures e assesy the perfonnance of
the BEEC i fulfilling its Mission and promoting s Public Purpuses. 1n Ue context of the
First Public Purposc cimpartial news andd information, the performance measures are to be
ussesserl by three matnes: fiest, BOC News reuch o the adult population and sverape weelkly
Witz {refeored 1o as “expencnced valus™); second, impartiality. ust and aveuracy seores
('perceived value™) and, hird, perception uf BRC N ews by plattorm and indissdual
househeld sucvey assessing delivery of this purpuise (“views ahout 1he BRC™.

10 The results af the audience surveys arc, in my wew. measuces of the BB perfzrmance
against its First Public Purpose. The BB s Annual Kepon for 2015719 shows, in respect of
the currgnt year, the percentage ol K wlults who think the BBC is effective al poviding
news anl current affwirs that is impartial, compares that pereentage wath the pusilion in 1he
provieus year, and shows the percentage of UK adults wha are moest likely to wm @ the
BHC by comparison with other nows sowces il they want impartial news covetape. The
souree Lo that milommation comes externally from lpses MORIL

1 The clammuant has buen pressing the BRC to adopt a methndalugy siioilar ta thal which
appezars to be adopred by News-Walch for many years. The BB criticised the elsimant's
methodolagy (o relying largely on guantitative analysis (for cxample, counting the number
ot warrds wsed that arc reforable to particular viewpeinis), A quantilative aoalvsis, The BRC
canberals, fanls o appreciate that a point made succioeily docs not make it any less eltective,
It also tails wo appreciate that coninbutions are olieo ousnged and do not Gt into binar
¥EEtd categones [ux vvidenced in the debares surmonmding Brexil ),

|2 The claimant says that this erlicism is unfar and that whilse his methodalogy inelwdes
elements of counting, word counts are only one component af analysis. In his wilmess
slatement. the lamant brietly explains the Mews-Watch methodology.

L3 As 1 indicated donng the course of acgument, it is not for this coutt 10 assess the
comparalive merils of the methodulogics adopted by the BB and Mows-Watch.

14 The BBC bus eapluined why it abandoned a sy stem of mooitoring which it previously had
place. [Ldid s buocause it foond it to be very unhelptul in delining whether it was imparuial.
It waz also very capensive and bime consuming, As Mr Davad Jucden, thy BBC s Dircotor
ul Editonal Policy and Standands, cxplained to the Curopean Scrulingy Cemminee af the
House of Commons:

“We thowght by allowing cditecs essentially to be responsible for
royparliality m therr output and Taviog an wveral] view — which we have
through a series of mectings and discussiong thal take place in the BEC -
we woeuld be betrer able to make sure that we achieved impartialicy,
rather than duoeush simple numbers.™
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] b5 Rosc observes that the claitont bas wot speciticd with any preeision whal il is, he says.
the Charter oblipes the BBC 1o do.

1ty Since 3 Apri] 241 7. the BBC hay been regulated by Ofzom by virtue of 5198 ol the
Commuonications Act 2003, Tnder the Framework Aprecment macde befwevn the Seceotary
of State for Culture, Media and Sport and the BBC, Ofcom is involved in the sciiing and
supervision ol the BBC s potformancs measumes.

|7 CHizorn has recen |y considered the evidence celied upon By the claimant m Lhe present cdse,
The claimant played a lead rale vs une of the complamants im the submission of a collective
complaint to Ofeom. alleging that the BBC had breached the dug impartiality cequircments
in 2.5 of the Rroadcastiog Code in celation 1 its caverage of Grexit, based on a scrcs of
Mows-Watch reports. The claimant argacs (hat Oleam was not specitically eonsideong
airnphivoce with Article 2008903, which is eorrect. However. |agree with My Ruose Lhat
ruisses the pont. Cfcom’s approach 1o assessing due mipartiality 1m whilly conaistient wilb
the approach adapted by the BRC. On 11 February 2019, Ceam snnounced tha it would
Wit b investigaling the cmplain aoy further, as it did “not taise pulenbally substantive
pesizes under the Code which warrant further inveslipaliom™.  The signilicance of that, b
Ruses subimits, i thar Ofeom rejected the allegation of lack ot impaiality which was roade
o e Trasis of the claimant’s methodulogy.

I3 More recently, the BBOC s pertormance under the Firgt Public Purpose was assessed by
Ofcom in its “Reviow of BBC Nows and Current A ffairs™ daled 24 October, "The review
nenes that sinee 2117 Ofcom has not Tound Lhe BRC e be in bueach of the due impartiahly
requicernents. 1o a scotion of the review headed “Whilst tast and accuracy rate highly,
perceptions of the BRC s impadtialily are moce complex”, the review stales:

“Where we consider whether proegrammes are uly impartial, we take
inta aceaunt contextual factors, such ay gemre and the service on which
Lbve matetial is browdeast, The broadeasting code does not require the
BB to pive cqual balance 1 different views, and duc impartiaily 1+ not
the same as newtealiy.”

On the meaning of “due” wnpartialuy, the review conlmaes:

“sOge” s an impoctand quidifiestion e e concept of impartiality.
[partiality 1tsclf menns ned Favouemg ene side aver another, ~Moe™
TcaAns adequale or appropeiate w the subject and nature of the
propramme. S, due inpartiality docs not mean that an equal division of
fime hes B e given 1o every view, or 1hat overy argument aod cyery
faeet ol every argument has to be presented. Conlext 13 important. The
decisiong which the BBC and &l browdcasters Lake in comply ing matenal
to be duly ympartial showhd alwases he laken with froedom of cxpression
i mind.”

10 1 agrce with hs Rose thar in circumsatances where the framewark sel ool oodet Article
WY i designed s es to allow the Boeard to “ensure that the BBC fultils ny missicn and
pramotes the public purposes™. the quostion of comphisnce with Lhe First Poblic Purpess and
the chligation o maotitor complianey are plaioly Tinked. The et is thar there is no cvidence
that the Framewotrk cummently n place s inadeguate.

2 Ity wicw, it iy clear [ha the BBC has adopted performance messures b assess its
perfommance in peomating 1t First Pubhc Furpose. and thal there is no praper hasis for e
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colteition that the RBC has acted ircadienally or alherwise unlawfully in adopting the
(ramework tha it bas. Toomy judgment. icis not acpueble thal the BRC is not “stietly and
fthfuliy™ complying with ils obligations wadeor Article 2003)(d] ol the Chader,

21 The ¢laim is, imany eveot, oul of time. A& julicial review must be filed promptly and, in any
event, not later than three months after the grounds v make the clam Gest arose. The claim
should biave been brought within theee months of 30 August 2008, being the date uf the
letrer fram Sie David Clamentt. then Chainuan of e BREC, sponding o A letter of
Atygust 2018 froam |ord Pearson raising a concern about the BB s camplanee with Amele
A0[3N) af the Charter, or, al the very latest, promptly after the claimanl st hecanic aware
wl lhe letter, which was sometiioe before 21 December 2405,

22 Motwithstandong thal the BBC s pre-action letier of response on 10 May 2001% drew the
claimant*s wilention to the delay m Gling a claim form, the claimam delayed for a further 12
wroks betore tiling prowesdings on 2 August.

23 The clatmane contends Miat this elaim is 4 challenge W the RS voniinying practice. most
recently inits Anmual Report 2018419, published o 2 July 2009, Me Boe submics that it the
claimant 15 right about what the framewark rogquires, the BBC committed on that date a
distiee hrewch of its oblivation under o1, [4(3] af the Framework Agieement o “rruhlish, al
least somually, the performiance measures and cvidence about perfonnance ogainst Hiose
MIEAsUTSs .

24 I vepect this submission. There has boen no hreach of ol 14657, hut in any cvent, that s nat
lhe basis of the claumn. whict ix directed atan alleged breach ol Article 2/034d) of the
Charter. O the claimant’s case, the publication of the Annnal Repol did not give rise to
any ground of judicial review. Inany evem, gven in cases where there is a continuing
oblipaticen, Ume hegins to mun when the pmounds ke make the clam tirst arose.

25 I do not weeept Lhat the claimant can overcome this prablem, as Mr Roe suppested ta his
wrtten submission, by smending the present claim by now alleging a breach of ol 14{3) of
the Framework Agrecement.

21 The claimamt has provided oo eaplanation as io why he waued almost 8 year L issuc g
cleim. He has foled o act “*peomptly ™, or within the time ligic [eonsider that exlending
tirrie warnld he detrimental 10 geod administralion in the circwnstances of this case, many
monilis afler Lhe Framewartk has bean implemented.

27 For the reasons T hive given, s applivation is refisel
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Transcript of Radio 4 Today, Interview with Melanie Dawes, 22nd June 2022,
7.50am

AMOL RAJAN: In the past hour, Ofcom, the regulator, has published its review of the
future regulation of the BBC and its assessment of how the BBC is doing on
impartiality, complaints and the degree of trust in its output. For the past few years,
the BBC has been regulated by Ofcom. In September 2021, so, last year, the BBC
committed to a ten-point impartiality plan that followed a review by its board
member, Sir Nicholas Serota. The Ofcom report this morning, I've just been trying to
digest it, is pretty complex, pretty nuanced. I'm very glad to say that we're joined by
Ofcom’s Chief Executive, Melanie Dawes, Dame Melanie Dawes, to guide us through
it. Dame Melanie, good morning.

MELANIE DAWES: Good morning.

AR: Just take us through your main findings and your main concerns, please, in
relation to the BBC?

MD:  Yes, of course. Well, look, we're publishing a big review today on the
regulation of the BBC and as you say, Amol, there's a lot in there.

AR: Yeah.

MD: And there is plenty that the BBC does really well, but we are calling out three
areas where we think they need to improve and change. And the first is sorting out
the complaints process, because I'm afraid we found people just don't have
sufficient confidence in it. So we're directing the BBC today to be more open about
the decisions they make and why they make them. The second thing is impartiality,
where — despite high trust overall in news — there is still a lot of lingering public
concern about impartiality. And as you say, the BBC have plans to address this. But |
can only say | think they need a laser focus on this in the years ahead. And the final
thing is, is almost the most important of all, because, actually, it's about the BBC's
future. They're going to need to change their services in the years ahead. We're all
moving our viewing online, but if they're going to take the public with them —and
indeed if they're going to take Ofcom with them, because we want to support this —
we’re calling for more openness — upfront about those service changes, just so that
we can have confidence and know what's going to happen next.

AR: Okay, let's take those in turn. So since, as you suggest, more people
complain about the BBC's complaint process — this is all getting very British, isn't it? —
than others, isn't that partly explained . . . I'm not saying this to defend the BBC,
goodness knows that | wouldn’t instinctively do that, but isn't that partly because
the BBC is funded by a tax, so it’s in a different, you know, relationship with the
public, it’s also, it's just a bigger organisation, it produces many, many more shows,
and it's also just under much more pressure from commercial and political
opponents? Isn't that one reason why there are more people complaining and it
might follow if more people to complaining, more people are generally upset with
how the BBC handles those complaints?
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MD:  Well, look, it's certainly true that people really care about the BBC and they
feel a very strong sense of identity with the BBC. They feel a sense of ownership of
the BBC through the licence fee. But we spoke to 2000 people who’d gone through
the complaints process and we did some mystery shopping of our own. And I'm
afraid we did find that the process is very lengthy and people just don't feel that they
get clear answers all the time. So I'm afraid one in five people come away — only one
in five people — come away feeling satisfied. So what we think the BBC can do,
actually, to be honest, to help itself here, is just to be clearer, particularly when they
don't uphold a complaint, to actually publish more about their reasoning. That's
what Ofcom does on our handling of other TV complaints, and, actually, viewers
really appreciate it. Even if they're their own views are not necessarily agreed with,
they actually feel that they've been listened to and heard.

AR: Okay. It’s worth saying, of course, the BBC being in the enormously
privileged position of being funded by a licence fee, does have duties and obligations
that maybe some other broadcasters don't. Can | separate the two issues of
impartiality and trust, because they are actually very different? On the question of
impartiality, you say you've got concerns about the impartiality of the BBC, how
many impartiality complaints have you upheld against the BBC?

MD:  Well, because as we were just saying, the BBC actually deals with its own
complaints first, Ofcom operates as the court of appeal, really, on BBC complaints.
But the BBC itself has found 22 instances where it didn't abide by its own standards
on impartiality over the last four to five years. So that's 22 occasions when it had
lessons to learn.

AR: Would you say 22 over four to five years, given . . .

MD: Yeah.

AR: ... the thousands of hours of output every single day, is that a lot? (words
unclear)

MD:  Well, look, | don't. .. | don't know whether it's a lot or a little, to be honest,
butit's...

AR: Okay.

MD: ...22 occasions where the BBC, I'm sure, did seek to learn lessons, but

needs to learn lessons.
AR:  Okay.

MD  And you know, when we look, actually, at what audiences say, the BBC does
get a lot of things right. Three quarters of adults and, actually, still an awful lot of
younger adults as well, use the BBC across TV, radio and online, and the scores on
trust and quality and accuracy are high at around 75%. But when you ask about
impartiality, that's where it dips back. And it's complicated, but it's something that |
think we all agree. The BBC really does need to keep very focused on.
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AR:  And | think impartiality is, for a lot of people harder to understand, because
it’s hard to define, in a way — that trust isn’t. It’s curious what you’re saying about
trust, because the Reuters Institute for the Study of Journalism found last week
when it reported that trust in the BBC has fallen down by about 20%, the proportion
of people who distrust the BBC has more than doubled. So how come your findings
go against them?

MD:  Well, look, | mean, there's always plenty of research reports out there, but
thisis...

AR:  Okay, that’s your independent research. Okay, fine.
MD: ...thisis our latest, this our latest research.

AR: Right. Okay. Can | move on to a couple of other issues, very important to talk
to you about, given the vastness of your remit? Just finally, one last thing on the BBC.
A Sun editorial this morning said the BBC is full of ‘woke lefties’. To what extent do
you agree?

MD:  Well, look, what the public says is that they do have high, high . . . you know,
high trust in the BBC’s news . . .

AR:  (speaking over) But is it full of ‘woke lefties’?

MD:  Oh, you know, | don’t think it is, to be honest. | think, though, that the BBC
has more to do to persuade the public in the round, up and down the country that it
is there for them.

AR:  Sure, okay.

MD  And over the next few years, there’s so much disruption in our media
landscape, there's a lot of change that's going to need to be introduced, and the
BBC, | think, just needs to keep striving to get all the voices out there, to make sure
that how it’s presenting news and current affairs in particularly (sic) resonates with
the audience, that people feel that their own voices are being listened to and
reflected back at them on the screen.

AR: And has anyone in government said that you need to be tougher with the
BBC?

MD:  Well, look, Ofcom makes its decisions independently.

AR:  Yeah, but you don’t exist . . . you’ve had a very distinguished career as a civil
servant, so you know better than anyone that you don't operate in a political
vacuum, do you?

MD:  Well, of course we need a close relationship with the government, and I'd
always seek to have that. But we are independent in how we make our decisions.
Our report today is independent and we’re challenging the BBC . . .
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AR: (speaking over) So has anyone in government said you need to be tougher
with the BBC?

MD: ...insome important areas this morning.
AR: Has anyone in government said you need to be tougher with the BBC?
MD:  Er, no, not particularly, no.

AR:  Okay. Are you comfortable with the fact that by redefining impartiality in
practice, as something that happens across a day rather than within a programme,
you’re, in effect, presiding over the Americanisation of British TV?

MD: No, | don't accept that. Look, there's no standards in America like the Ofcom
Broadcasting Code, and | think the sheer plurality of our media landscape, the fact
that we've got new companies coming in all the time - GB News, TalkTV, Times Radio
and so on, as well as everything that's happening online through different channels —
this actually speaks to me to a very strong media landscape for viewers and listeners
and consumers of news, particularly in the UK. And that Broadcasting Code that
Ofcom operates underpins that. And | think it means that people can and do trust in
what they get from the system. So, you know, | don’t . . . | really don't accept that
we're anywhere near the kind of America news landscape.

AR: A lot of people don't realise that the different channels all operate under the
same Broadcasting Code. | mean, here's a hypothetical for you: if you put what
appears on GB News over the course of a day on BBC One, would you be okay with
that?

MD:  Well, I think that would be a question for the BBC, to be honest. They're
responsible . ..

AR:  (speaking over) Really? Okay.

MD: ... for their own editorial standards and priorities. But, you know, our
impartiality code doesn't mean that you have to show completely equal balance for
all views. What's important is that viewers get a range of views. But freedom of
expression and freedom of speech are also incredibly important principles
underneath our codes. And what | think is great is that we have so many different
perspectives on news on our, you know, on TV and radio in this country.

AR: Certainly a golden age to be a listener and a viewer. Dame Melanie Dawes,
thanks you very much indeed for joining us.

MD:  Thank you.
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